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IN THE DISTRICT COURT OF THE UNITED 
1 STATES FOR THE DISTRICT OF COLUMBIA 

Philip K. Reily, 

719 Fifteenth Street N.W. 
Washington, D. C., 

Plaintiff, 

vs. 

James M. Johnston and 
James Lemon, 

trading as Johnston, Lemon & Co., 
Southern Building 
Fifteenth and H Streets N.W. 
Washington, D. C., 

Defendants. 

Civil Action 
No. 19,589 

Filed Nov. 26,1945. Charles E. Stewart, Clerk. 

Amended Complaint for Damages 
(Breach of Contract) 

This amended complaint is filed with leave of Court. 

1. This is an action for damages for breach of contract 
by the plaintiff Philip K. Reily, against the defendants, 
James M. Johnston and James Lemon, trading as Johnston, 
Lemon & Company. The amount in controversy is in excess 
of Three Thousand Dollars ($3,000), exclusive of court 
costs. 

2. The plaintiff, Philip K. Reily, sues the defendants, 
James M. Johnston and James Lemon, trading as Johnston, 
Lemon & Company, and each of them, for damages because 
the defendants have failed and refused to abide by their 
oral agreement or implied agreement made with the plain¬ 
tiff, and have failed and refused to turn over to the plain¬ 
tiff one-half of the profit accruing to defendants or, to-wit, 



$772.06 and 4,000 shares of stock of the Barium Stainless 
Steel Corporation due the plaintiff in connection with the 
1941 public financing of the Barium Stainless Steel Corpo¬ 
ration under Securities and Exchange Commission regis¬ 
tration and pursuant to an agreement and understanding 
between them or to pay the plaintiff for his services in con¬ 
nection therewith. The said stock had a market value on 
April 24, 1943, on the New York Curb Exchange of Ten 
Thousand Five Hundred Dollars ($10,500) for 4,000 shares 
of stock at $2.6250 per share. 

WHEREFORE, the plaintiff demands judgment against 
the defendants and each of them as follows: 

1. That the defendants be required to turn over to jplain- 
tiff 4,000 shares of Barium Stainless Steel Corporation 

stock. ! 

i 

2. That in the event that defendants do not have 
2 said stock or have disposed of said stock, the plain¬ 
tiff have a judgment against the defendants an<J each 
of them for an amount based upon the highest market, value 
of said Barium Stainless Steel Corporation stock wijthin a 
reasonable time after the disposition of said stock ljy the 
defendants and each of them, which said value shall hot be 
less than Ten Thousand Five Hundred Dollars ($1^),500) 
for 4,000 shares at $2.6250 per share and $772.06 forj* cash 
profits received by defendants besides costs. 

3. That in the alternative plaintiff be awarded jjudg- 
ment against defendants for the reasonable value of J serv¬ 
ices rendered to the defendants. 

Dorsey K. Offutt 

Carlton F. Alm 

Attorneys for Plaintiff 

613 Woodward Bldg. 

REpublic 1776 
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Demand for Jury Trial 

The plaintiff demands a jury trial of all the issues in the 
above-entitled cause. 

Dorsey K. Offutt 
Carlton F. Alm 

Service of a copy of the foregoing Amended Complaint 
For Damages is hereby acknowledged this 20th day of No¬ 
vember, 1945. 

Frederic N. Towers 
Attorney for Defendants 

3 Answer to Amended Complaint 

First Defense. 

The Complaint fails to state a claim against defendants 
upon which relief can be granted. 

Second Defense. 

Defendants deny the allegations contained in paragraphs 
1 and 2 of the Amended Complaint and deny that they, or 
any of them, have failed or refused to abide by their oral or 
implied agreement made with plaintiff to turn over to plain¬ 
tiff any sum of money or property or shares of stock to 
which plaintiff is rightfully entitled for any services ren¬ 
dered by plaintiff to defendants. Defendants further deny 
that plaintiff is entitled to receive from said defendants any 
shares of stock of the Barium Stainless Steel Corporation. 

Third Defense. 

The oral contract upon which the plaintiff relies is void¬ 
able under the Statute of Frauds, Title 12, Sec. 304, Dis¬ 
trict of Columbia Code, 1940 Edition. 



Counter-Claim 


Defendants claim from the plaintiff the sum of $583.36, 
representing the amount by which plaintiff’s account was 
overdrawn or overpaid, or both, at the time of severance of 
his business relations with defendants. 

Frost, Myers & Towels 
By F. N. Towers 

Attorneys for Defendants 
723 15th Street, N. W. 

4 Answer to Amended Counter-Claim 

\ 

The plaintiff in answer to amended counter-claim 
of defendants adopts the previous answer to cross-com¬ 
plaint filed by plaintiff herein and plaintiff’s affidavit in 
opposition to summary judgment filed herein. 

Dorsey K. Offutt 
Carlton F. Alm 

. i 

Attorneys for Plaintiff] 

613 Woodward Bldg. 
REpublic 1776 

Received January 11,1946 
No Objection as to form. 

F. N. Towers 

Attorney for Defendants 

Plaintiff’s Instruction No. 1 

5 The jury is instructed that if you find that the 
plaintiff, Reily, and the defendant, Johnston, entered 

into an oral agreement whereby they agreed that Reiljy was 
to continue his efforts in connection with the Bariums Steel 
Company and that if any profits should accrue to Johjiston, 
Lemon Company from Barium Steel that they welre to 
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equally share such profits, and if you further find that Reily 
did continue his efforts in connection with the Barium Steel 
Company and thereby assisted or contributed to Johnston, 
Lemon and Company in the accrual of profits, your verdict 
should be for the plaintiff. 

Granted as amended. 

6 Plaintiff's Instruction No. 2 

The jury is instructed that the plaintiff’s burden 
to establish his case by a preponderance of the evidence 
means the greater weight of the evidence. Such burden of 
proof is not necessarily determined by the number of wit¬ 
nesses testifying to a particular state of facts but means 
that the testimony of the plaintiff must have a more con¬ 
vincing effect than that opposed to it. 

Granted. 

7 Plaintiff’s Instruction No. 3 

The jury is instructed that if you believe that any 
witness willfully has testified falsely as to any material 
matter, you are at liberty to disregard all or any part of 
the testimony of that witness. 

Granted. 

8 Defendants’ Instruction No. 1 

If the plaintiff is to recover in this case by reason 
of his having brougnt the Barium Stainless Steel Corpora¬ 
tion deal to the defendants, he must prove by substantial 
evidence that he assisted or contributed as co-underwriters 
in bringing about the choice of defendants. 

Hecht Co. v. Whiteford, 78 U. S 

App. D.C. 929,137 F(2d) 929. 

Granted as amended. 
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Defendants’ Instruction No. 5 


The party who asserts the affirmative of an issue 
must carry the burden of proving it. Such burden of proof 
is established by a preponderance of the evidence, which is 
determined not alone by the greater number of witnesses 
testifying to a particular state of facts. It means that the 
testimony on behalf of the party carrying the burden! must 
have greater weight in your estimation, have a mori con¬ 
vincing effect than that opposed to it. If you believe that 
the testimony on any essential point is evenly balanced, 
then your finding as to that point must be against the party 
carrying the burden of proof. 

Granted 

IN THE DISTRICT COURT OF THE UNITED 
10 STATES FOR THE DISTRICT OF COLUMBIA 


Philip K. Reily 


Plaintiff 


vs. 

James M. Johnston and James Lemon 
Trading as Jolinston, Lemon & Co. 

Defendants. 

Civil 

No. 19589 

Filed Jan. 21,1946. Charles E. Stewart, Clerlt. 


VERDICT AND JUDGMENT 


This cause having come on for hearing on the 14t^i day 
of January, 1946, before the Court and a jury of goqd and 
lawful persons of this district, to wit: 
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Julius Seligson 
Bruce M. Wall 
Henry M. Ingram 
Frank Brahler 
Aubrey J. Kendall 
James W. McDermett 


Stephen Wargo 
Baxter B. Cramer 
James H. Mathiot 
Kimberly Bowman 
Stephen Tilley 
Frank E. Wall 


who, after having been duly sworn to well and truly try the 
issues between Philip K. Reily, plaintiff and James M. 
Johnston and James Lemon, trading as Johnston, Lemon & 
Co., defendants, and after this cause is heard and given to 
the jury in charge, they upon their oath say this 21st day 
of January, 1946, that they find the issues aforesaid in 
favor of the plaintiff and that the money payable to him by 
the defendants by reason of the premises is the sum of 
Eighty-two hundred Nine 56/100 Dollars, ($8209.56) with 
Interest at 6% from April 1,1943. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendants the sum of $8209.56 with interest at 6% 
from April 1,1943 together with costs. 

Charles E. Stewart, Cleric, 
By George A. Watts, 


By direction of 
Justice Morris 


Assistant Cleric. 
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Philip K. Reily 


Plaintiff 


vs. 

James M. Johnston, et al., 
trading as Johnston, Lemon & Co., 

Defendants 
Civil Action 
No. 19589 
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NOTICE OF APPEAL 

Notice is hereby given this 25th day of January 1946, 
that James M. Johnston and James Lemon, trading as 
Johnston, Lemon & Co., hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 21st day of January, 
1946, in favor of Philip K. Reily, plaintiff, against said 
James M. Johnston and James Lemon, trading as Johnston, 
Lemon & Co. 

Frost, Myers & Towers 
By Frederdc N. Towers 
Attorneys for Defendant& 

723 15th Street, N.W. 
Washington, D. C. 

12 MEMORANDUM 


1946 Jan. 28 Supersedeas Bond of Deft, on appeal 
in sum of twelve (12,000) thousand dollars with U. $. Fi¬ 
delity & Guaranty Co., surety-received approved by Mprris 
J & filed. 


13 Statement of Points Under Rule 75(d) 

As provided in Rule 75(d) of the Rules of pivil 
Procedure, there is included below a concise statement of 
the points on which appellant intends to rely on this appeal: 

1. The Court erred in admitting in evidence plaintiff’s 
Exhibit No. 7, purporting to be a letter from J. A. ^isto 
dated November 18,1940, addressed to T. Y. Milburn. 

i 

2. The Court erred in overruling defendants’ Motion for 
Directed Verdict. 


3. The plaintiff failed to produce substantial evidence 
that he was the procuring cause in bringing to defendants 
the 1941 Barium Stainless Steel Corporation underwriting. 
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4. There was no consideration for defendants’ alleged 
oral agreement to share profits realized by said defendants 
as a result of the 1941 Barium Stainless Steel Corporation 
underwriting. 

Frost, Myers & Towers 
By Frederic N. Towers 

Attorneys for Defendants. 

14 Copy of the above Statement of Points mailed Feb¬ 
ruary 7,1946, to Messrs. Dorsey K. Offutt and Carle- 
ton F. Aim, Attorneys for Plaintiff, Woodward Building, 
Washington, D. C., postage prepaid. 

Frost, Myers & Towers 
By Frederic N. Towers 
Attorneys for Defendants. 




23 PROCEEDINGS 




29 MR. TOWERS: The defendants have two key 
witnesses. They are the sine qua non of the case. 

They are the parties, I might state, with whom the deal in 
connection with which the plaintiff claims compensation 
originated. They are in New York. They are in the 

30 the brokerage business. One of them is the president 
of the Barium Steel Company. The other one is the 

principal underwriter who underwrote this deal. 

Now, we have taken their testimony. They are beyond 
the jurisdiction of this Court. Their depositions show that 
they are residents respectively in New York State and New 
Jersey. Efforts have been made to get them to come here 
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voluntarily. We could not get them otherwise to testify. 

We intend, therefore, to read these depositions to the 
jury. They are brief, but very much to the point. 

34 THE COURT: Let me make this suggestion— 
by the way, all of this is by deposition, isn’t it, both 

the attack and the substantive evidence of Sisto? 

MR. TOWERS: Our defense is in deposition iorm, 
your Honor. 

THE COURT: No. You said some questions asked by 
the other side might improperly impugn the credibility of 
the witness Sisto, didn’t you? 

MR. TOWERS: Oh, yes, sir. Other depositions. 

THE COURT: Well, that is in the form of deposi¬ 
tions, isn’t it? 

MR. TOWERS: Yes, sir. j 

THE COURT: Well, suppose when we g^t to 

35 that point, you both have the benefit of depositions, 
and you know what the question is going to be, can’t 

you now agree, inasmuch as there will be a question about 
it, signify to me that that is the point at which you wish to 
object to the asking of the question, and I will excuse the 
jury and we will have it out then in the light of what! the 
testimony then is. 

MR. TOWERS: Yes, sir. j 

THE COURT: Now, will you agree to that, Mr. 
Offutt? 

I 

MR. OFFUTT: Yes, your Honor, surely. 


vz 


ME. TO WEES: I have no further matters, your 
Honor. 

THE COUET: Have yon anything, Mr. Offutt? 

ME. OFFUTT: Nothing, yonr Honor. 


• •••••• 


37 PHILIP K. EEILY, 


• •••••* 


DIEECT EXAMINATION 
BY ME. OFFUTT: 

Q Will yon state yonr full name, Mr. Eeily? A Philip 
K. Eeily. 




Q Mr. Eeily, what kind of business are yon inf 
38 A I am in the general security business. 

Q And how long have you been in that kind of 
business! A 17 or 18 years. 

Q And where have you been engaged in that business! 
A Most of the time in Washington. 

Q Would you explain a little bit about that business, 
please? For example, explain to us the difference between 
a retailer and wholesaler. Just give us a general idea of 
the business itself. That is a big order, I know. A It is. 
Of course, the majority of men that are known as salesmen 
in the securities business, retail securities to individual in¬ 
vestors. They have their own individual clients. There are 
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a smaller number of men who act as wholesale salesmen, 
who call upon dealers to get them interested in a new offer¬ 
ing; or maybe it is not a new security, necessarily, but it 
will be a large offering for distribution to investors. Those 
dealers, if they like the dealer, join what we call a selling 
group or syndicate, and usually sign a letter known as the 
syndicate letter, which provides the profit of that dealer, 
and they, in turn, through the retail salesman, distribute 
the securities to their clients. 

Q Now, I don’t know how well the jury understands 
that, but take the Ford Company, for example. Suppose 
they organized and decided to sell stock. Would you tell 
us, please, how that stock would ultimately get to the retail 
purchaser of stock? A Well, primarily they wj>uld 
39 make a negotiation with a principal underwriteii. 

Q When you say principal underwriter, what do 
you mean by that? A I mean by that, in case of a l^rge 
issue, there may be a number of underwriters; but onp of 
them is known as the principal underwriting group. They 
make a contract to determine the price at which the secu|rity 
will be offered, the profit that will go to the underwriter, 
and when that is all arranged and the security has cleared 
through the S.E.C. and become eligible for a sale, a syndi¬ 
cate is formed. The syndicate member gets part of the gtoss 
profit that is allowed to the underwriter. He is a syndi¬ 
cate member and he gets a part of that. The difference 
between what he gets and the gross profit is the under¬ 
writer’s profit. 

Does that answer your question? 

Q Now, the underwriter, just what does the underwriter 
do in the picture? A Well, the underwriter, first of all, is 
a counsel in a financial way to the issuing company to deter¬ 
mine the best type of security to offer, under the circum¬ 
stances, possibly, and how much, what price should be put 
on it, whether it should be a common stock or preferred 
stock or a bond or a note, and of course negotiates for as 
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large a profit as he can reasonably negotiate to do 

40 that business, part of which he has to give up to his 
selling group members throughout the country that 

assist him in the retailing of the stuff. 

Q When you speak of the selling group members, are 
they the wholesalers or retailers? A They are the retail¬ 
ers. They are the people I call on when I got out as a whole¬ 
sale salesman. 

Q And in your operation of this business, have you been 
a wholesale or retail salesman? A Since 19341 have been 
almost entirely wholesale. 

Q When did you become connected with the Johnston- 
Lemon Company? A I became connected with them ap¬ 
proximately November, 1939. 

Q Just immediately prior to that where were you em¬ 
ployed and what kind of work were you doing ? A In 1934 
I formed a partnership with Lewis A. Mayhew, and the 
partnership was primarily formed for the purpose of dis¬ 
tributing blocks of securities wholesale. 

Q And where were your offices located? A My offices 
were in the Shoreham Building in Washington. 

Q When did you cease to operate in that partnership? 
A That partnership ceased automatically when my part¬ 
ner died. 

41 Q When was that? A February, 1938, I think 
it was. 

Q Did vou continue on in that location, operating alone? 
A I did. * 

Q And between that time and the time you became asso¬ 
ciated with the Johnston-Lemon Company, were you located 
at the same address? A Same address. 

Q What was the nature of your business during that 
period of time? A Still wholesale. 

Q Will you explain to us how you became associated and 
connected with the Johnston-Lemon Company? A Of 
course, I had known the partners of the Johnston-Lemon 
Company for some number of years, calling on them as we 
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did other dealers. They were particularly good customers 
of ours. We made it our business to know not only the 
partners but the salesmen, and I had, after my partner died, 
a very close acquaintanceship with all of the partners, I 
think. 

Q You mean all the partners of the Johnston-Lqmon 
Company? A Of the Johnston-Lemon Company, yesi At 
that time my recollection is there were four. 

42 Q Who were they? A Mr. Johnston, Mr. 
Lemon, Mr. Nees, and Mr. Gram. 

Q And that is N-e-i-s-s, the Nees name? A I am not 
sure how he spells it. 

Q Are they in the wholesale or retail? A They! are 
primarily a retail house. They are not members of anyj big 
exchange, as far as I know*. I mean by that, we mean New* 
York Exchange. They are members, I believe, of the Wash¬ 
ington Stock Exchange, but they primarily deal in unlisted 
securities. I think while I was there their volume jwas 
largely in unlisted securities, and they are what we call 
in our business a syndicate house, meaning that they spe¬ 
cialize in the distribution of securities in large distribu¬ 
tions throughout the country; they participate in tjieir 
Washington territory. 

Q Tell us how you became associated with them and 
how* you did that. A Well, Mr. Johnston and Mr. Leitnon 
made an appointment with me to discuss an offering that 
was then being prepared. They had an opportunity to! se¬ 
cure a specified territory in the distribution. They Were 
nice enough to take me to lunch and w*e w^ent to their cjub. 
It w T as then know*n as the Racquet Club. We discussed the 
proposed new r offering in considerable detail. It w*as the 
stock of the Bank of America, of California, which was 
being sold by the Trans-America Corporation. Tjhat 

43 sale w*as being brought about, to the best of my 
knowledge, by the fact that Congress had passed a 

law* w*hieh prohibited a corporation from owning more tjian 
10 percent of the capital stock of a national bank. 
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They owned substantially more than 10 percent, so they 
were given some reasonable length of time during which to 
rid themselves of that stock. They had been selling the 
stock for some time through a syndicate in which I did not 
participate, and which Mr. Johnston told me they had not 
particularly participated in, but a new syndicate was being 
formed and his firm had been offered the wholesale of that 
stock in nine southern states. I have worked largely in my 
southern states. My best dealer contacts or customers are in 
the South. He and Mr. Lemon told me about the offer, and 
asked me if I would be interested in joining their firm to 
wholesale that stock in the nine states. 

I probably should say that that was a very inviting offer 
for two reasons: the commission was 50 cents a share, so 
Mr. Johnston told me, which would mean that on my 50-50 
basis I would get 25 cents a share on any stock that was 
sold in the nine states, and equally important was the fact 
that under the law a national bank stock is automatically 
qualified for sale in any state, so that we didn’t have to 
worry about going into the individual states and getting the 
stocks qualified, or blue-skied, as we call it, to get it 
44 eligible for sale. It was automatically eligible, be¬ 
cause it was a free stock. 

To be able to sell the free stock in the nine southern 
states, with my ability to sell it, was very inviting, plus the 
liberal commission. 

Q You said 25 cents of the commission, 50 cents being 
the commission on each share of the stock. A Mr. John¬ 
ston told me they had been offered 50 cents a share whole¬ 
sale. 

Q Can you tell us what the ordinary practice or usual 
practice among wholesalers is as to sharing the commis¬ 
sion? A I have no way of knowing the usual practice 
other than hearsay, except my own experience. 

Q What has been your experience? A My experience 
has been that I would get 50 percent of any commission or 
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any profit that I made in any transaction involving securi¬ 
ties for the firm that I was employed by. 

MR. TOWERS: If the Court please, just at that 
point, since Mr. Reily states that he doesn’t know, he 
doesn’t purport to convey to the jury or to the Court Any¬ 
thing of a customary nature, and since he states it has been 
his experience, I take it in other transactions, not in this, 
that he has been allowed 50 percent of the wholesale Com¬ 
mission ; I think that is res inter alios acta, or it is a thing 
apart or separate from any question in this case, and 
45 he, himself, states that his opinion in this regard is 
based upon hearsay. I therefore move thatj his 
answer be stricken to that extent. 

THE COURT: Well, I would think, Mr. Offutt, that 
the only two ways in which evidence could come before this 
jury on that question would be either an expressed contract 
or agreement on the part of these defendants in the initant 
transaction or testimony as to what the generally prevailing 
custom in that particular type of business in that commu¬ 
nity was. 

Now, I don’t think he did give either one of those. 

MR. OFFUTT: No. j 

THE COURT: I think the objection is rather well 
taken in the instant question. 

MR. OFFUTT: Yes. The second part of your remark 
I was going into next, but I don’t think he covered the first 
one at all. 

THE COURT: Of course, he says that what he knows 
about it is hearsay. Well, one has to testify as to prevail¬ 
ing custom from knowledge of that custom. There may be 
some element of hearsay about it, but it has got to be a bit 
more than that. It has got to be experience with it and ob¬ 
servation of it. 

MR. OFFUTT: Yes, your Honor. 
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BY MR. OFFUTT: 

46 Q Do you know the prevailing custom in this 
location as to the commission received by wholesale 

salesmen? A I don’t know any wholesale salesmen in 
this community. 

Q Now, you have spoken already about the conference 
you had with Mr. Johnston and Mr. Lemon. Where did 
that take place? A At what was then the Racquet Club. 
I think it is now called the University Club, on Sixteenth 
Street, in Washington. 

Q Did vou accept that proposition they gave you? A 
Yes. 

Q What was the arrangement, if any, as to your com¬ 
pensation? A Compensation in that particular question 
was 50 percent of the profit in the sale of the Bank of 
America stock. That -was what I was primarily employed 
to do, sell that stock. 

Q Now, thereafter was there at that time or thereafter 

any arrangement made as to your compensation for the sale 

bv vou as a wholesale salesman of anv other stock? A 
» % « 

Well, there was one specific discussion, meaning a stock 
that was named by name, and there was also the expression 
that they hoped to have other things for me to wholesale if, 
as, and when they became available. 

47 Q Do you recall what stock that was? A The 
stock other than Bank of America was the stock 

known as San-Nap-Pak Manufacturing Company. 

Q Was any of that stock disposed of by you? A Yes. 
I sold some of that stock. 

Q Were you compensated at that rate? A Well, I 
was compensated in that matter even more liberally than 
50 percent, as Mr. Johnston told me that he had made 
arrangements for a 10-cents-a-share wholesale commission 
on that stock and they credited me with 10 cents. 

Q Now, after you became associated with the Johnston- 
Lemon Company following that conference, did there come 
a time—strike that. 




Was there any other agreement made at that confer¬ 
ence with reference to any other matters? A Well, at 
that particular conference the only other specific agreement 
was that I would be allowed the usual, or, in other words, 
the 50 percent of profit on any transactions that I made for 
the firm. I have some retail accounts, and I was told that 
I would get the 50 percent commission, or 50 percent of the 
profit. It isn’t necessarily a commission. It might bo a 
profit without being a commission. 

I would get 50 percent of the profit in any transaction 
that I made that the house accepted. 

Q And did you begin working with the firm fol- 
4S lowing that conference? A Very shortly there¬ 
after. 

Q After you began working with the firm, did there 
come a time when you had a further discussion with any 
of the members of that firm regarding Barium Stainless 
Steel? A I did. 

Q Tell us about when that was. A That was eitper 
shortly before I actually began my duties with Johnston, 
Lemon & Company, or about the time that I did begin, wljien 
I sat down with Mr. Johnston in his own private office and 
told him that I had for several months at that time spe¬ 
cifically worked again on the Barium Stainless Steel mattjer. 

Q Had you previously worked on that Barium Stainless 
Steel Corporation matter before coming with the Johnstbn- 
Lemon Company? A Yes, some years before. My fi^*st 
interest in Barium Stainless Steel began in August 19361 

Q Now, going back to this conference which you say was 
in Mr. Johnston’s private office in the Southern Building— 
A That is right. 

Q You had this conference there? A That is right! 

Q T§11 us what transpired at that conference. A will, 
at that conference I told him that I had been trying 
49 to find some financial relief for the Barium Company. 
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I believe I told him I had two reasons for doing so. 
One reason was that we had been in the original distribu¬ 
tion of the stock, had sold it fairly successfully, and that 
the stock had gone down in price, which is not a healthy 
situation for a wholesaler, and furthermore I hoped to make 
profit in any new business or arrangement that I could do 
in behalf of Barium. 

I told him that I had been more specifically working at 
that time with Mr. T. Y. Milburn, in the Barr Building, and 
I had carried my own expenses up to that point, of course, 
since I was a principal in my own little firm, and that I 
wished to continue to work out the Barium matter if it 
could be done; that I was perfectly willing to do it on my 
own, at my own expense, as I had previously, or if he felt 
that I should do it in the name of Johnston-Lemon Com¬ 
pany, since I had become employed by them, that would be 
agreeable to me too. He immediately, without hesitation, 
stated that since I had become associated with his firm, he 
thought that I should continue my activity in their name 
and that they should have a participation. 

Q Did you say participation? A Participation. And 
I use that word with considerable thought and memory. I 
am sure that that is the word he used, that his firm 
50 should have a participation in anything that I might 
develop out of Barium, or that I might develop out 
of any other business. 

Q What is meant by “participation’’ in your business? 
A It means that we would share any profits that might be 
gained out of any transaction that I could develop for the 
Barium Company. 

Q Who would share? A Johnston, Lemon & Com¬ 
pany and I could share it, then. It would not be just mine. 

Q Was any discussion had about how you would share 
it? A The only discussion that we had in regard to my 
remuneration was that I would get 50 percent of any profits 
that I made for the firm of Johnston, Lemon & Company, 
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on any business that justified it. That was the only contract 
I ever had with them. 

Q Was that in writing? A No, sir. 

Q To your knowledge, do you know of any contracts 
that are in writing, like that, with the Johnston-Lemon 
Company? A I don’t know of any; no, sir. 

Q Did he suggest that it be in writing? A No, sir] 

Q What is the custom in your business as to contracts 
in writing? A I have never had a written contract 

51 with any brokerage firm that I have worked for be¬ 
fore, during my employment with J ohnston-Lemon, 

or since my employment with them. I am employed today, 
and I have no written contract. 

Q By the way, in connection with your business, if I, for 
example, or any individual, wanted to buy a lot of stuck 
from a salesman in the brokerage business, do they do that 
by writing, make a -written order of it, or is it done orally? 
A It is done orally. 

Q Is that the general practice and custom in the broker¬ 
age business ? A It is. 

Q How do they do it orally? Can you give us an Ex¬ 
ample of how it is done? A You mean the actual placing 
of an order? 

Q Yes. A Well, the customer would probably call tap 
on the phone, if he is established with the firm. If he is ijot 
established with a brokerage firm, he has to open an ac¬ 
count, and he would have to go in the office. But once lid is 
known to any member of the firm or by a salesman, and the 
salesman qualifies the man as being responsible, his orqler 
is executed as a result of a telephone order. The man might 
pick up the phone and give me an order to buy or sell a 
security for him. I do it without question, if I know 

52 the man. 

Q If I got an idea now that I wanted to buy 500 
shares of Barium Steel, I could call Johnston-Lemon on tjhe 
phone and get it? A If you got me on the phone I could 
do it for you. 
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Q And if I decided to sell it today or tomorrow, it could 
be done the same way? A That is right. 

Q Is that a general practice in the city of Washington, 
as far as you know? A As far as I know it is a general 
practice not only here but in any part of the country where 
I have ever had any occasion to do any business. 

Q Now, getting back now; was there anything else that 
transpired at the meeting you had with Mr. Johnston, in 
his private office, on this occasion when you discussed the 
Barium Stainless Steel Corporation matter? A Maybe 
you had better give me that question again. 

Q Was anything further said at that time with relation 
to that matter when you discussed it in his private office 
with him, with Mr. Johnston? A I don’t recall that there 
was any specific reference, except that he said that I should 
continue as I had in the past; that I was familiar with the 
company from previous experience; that I knew what I 
was trying to accomplish, and since what I was try- 
53 ing to accomplish would be of some direct interest to 
his firm—that they had also sold the stock previously 
—he would be very happy to cooperate and help in any way 
he could to work out something that would help the Barium 
Company; but since I was familiar with it, to proceed just 
as I had before, and do whatever I could to bring it to a 
successful completion, in whatever manner it could be. I 
told him I didn’t know whether we would be financing or 
borrowing or merging or leasing the Barium Company, but 
Barium had to do something, and I hoped to be the one to 
do it, since that is the way I make a living. 

Q What, if anything, was said about the financing of ex¬ 
penses in connection with your efforts along that line? A 
Johnston said it would be borne by his firm from that day 
on, any out-of-pocket expense. 

Q And it was? A It was. 

Q Tell us what the situation was regarding Barium 
Stainless Steel Corporation at that time, and if you need to, 
you can tell us a little of the history prior to that time in 
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i 

order to bring us up to it. A I will start in 1936 and try 
to cover it as briefly as possible. 

The first public offering of Barium Stainless Steel was 
made by J. A. Sisto & Company in 1936. 

Q Who is J. A. Sisto & Company A J. A. feisto 

54 & Company at that time were members of the New 
York Stock Exchange and were specialists in under¬ 
writing issues. They had no retail department whatever. 
They were wholesale brokers. The Barium issue was gjoing 
into registration, my recollection is, in August 1936. 

Q When you say ‘ ‘ going into registration, ’ ’ what doj you 
mean by that? A That means it was being filed with the 
Securities and Exchange Commission in Washington, Jd.C. 
to qualify for sale to the public. 

Q Does it have to meet with the approval of the S. Ip. C. 
before it could be issued? A We won’t say it had to meet 
with the approval. We will say that it had to get cleajr of 
any disapproval with the S. E. C. They don’t approve any 
securities. 

Q Proceed, then. A I went to New York and I ^ras 
introduced to Mr. Sisto through the syndicate manager of 
another house. The house of Hammonds & Company^ of 
New York. We had represented that firm in several under¬ 
writings. They were sufficiently satisfied with the reshlts 
that we had for them; that they recommended us to jMr. 
Sisto. | 

Mr. Sisto had prior issue in underwriting in the coufltrv 
before Barium and he did not sell any of the stock in Wash¬ 
ington, and he wanted to meet that market, so that is 

55 why he was interested in talking to me. I was, of 
course, speaking for my firm, Mayhew & Keily, ^nd 

T was the one who went to see Mr. Sisto. 

I made an agreement with him to wholesale the stock in 
the District of Columbia, in Virginia, and in Maryland: I 
may be wrong about Maryland at that time, although I did 
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cover Maryland for him later. The District of Columbia 
and Virginia, in any event, and he asked ns approximately 
how many shares I thought we could sell, and I said I 
thought we could sell 25,000 shares, and he didn’t believe 
me, but we finally agreed that he would protect me on that 
figure and we came back and went to work to sell the stock; 
and it was offered officially in the latter part of September 
1936. 

Johnston, Lemon & Company subscribed to 10,000 shares 
of that stock. 

Q When you say “offered”, offered by whom? A Of¬ 
fered by J. A. Sisto & Company, the underwriters, in behalf 
of the Barium Steel Corporation. 

Q And through whom in this jurisdiction? A In this 
jurisdiction there were a number of dealers that retailed 
the stock to their customers, of which Johnston, Lemon & 
Company was one, and they took the largest individual 
amount in this territory—10,000 shares. 

Q All right; proceed. A Then I think it was 
56 some time in the following year the company was 
again in some financial difficulty, and they attempted 
to make a loan from the Reconstruction Finance Corpora¬ 
tion, and that took quite a long number of months to work 
out, but they finally—they had requested a $200,000 loan. 
They were finally told that if they could and would provide 
$50,000 of permanent capital, new capital, into the Bari¬ 
um Corporation treasury, that the R.F.C. would loan 
them $150,000. So the company was faced with raising 
$50,000 first from private sources, and Mr. Johnston and 
his partners were interested in helping in that matter and 
discussed it both with me and with Mr. Sisto. 

Q You say Mr. Johnston. Is that Mr. Johnston of John¬ 
ston & Lemon. A Yes, sir; Mr. James M. Johnston. In 
any event, just how it worked out or how much Mr. John¬ 
ston had to do with anything, I don’t know, but they did 
qualify for the loan through the sale of $50,000 worth of 
shares to a Chicago corporation. 
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Q How long was that before you went with the corpo¬ 
ration of Johnston, Lemon & Company? A That was be¬ 
fore. Then it was the following year, in other words, 1939, 
that Barium defaulted in their Reconstruction Finance Cor¬ 
poration loan, defaulted both in principal payment 
57 and interest payment. That was when I again began 
to try to find financial relief for the Barium Com¬ 
pany. In 1939. I think I started about June of 1939. I tried 
to arrange an industrial loan, that is, a commercial loan 
for the company based on a first mortgage in an amount 
that would enable the company to pay off the R.F.C. find 
have some additional capital, and I couldn’t do that. 


In September, Mr. Hitler invaded Poland, and that had 
quite a bearing on the outlook for what steel companies 
might face, and the Barium property became substantially 
more valuable with the prospect of a war developing. 
Barium’s plant is eight acres under roof. That is quite a 
large plant. 

Q What do you mean by that? A I mean the t<^tal 
building area covering facilities is eight acres. It had some 
very valuable equipment and needed a good deal more 
equipment. 

I went to Mr. Milburn then. I have known Mr. Milbum 
for many years, but at that time I went to him because I 
knew he had wide connections in the steel industry, and 
after quite a number of meetings I persuaded him to try 
to find someone to solve the Barium problem for me and 
with me. 

Q Who was Mr. Milburn? Tell us something about hjim. 
A I am sorry; I didn’t understand you. 

Q You said he had interests in the steel industry. What 
type of business was he in? A Primarily wheji I 
5S first knew him, his father was with the firm of Ajtil- 
bum, Heister & Company. He was an architect. 
After his father died, he continued that company for a 
short time, and then he went into steel construction. 
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He represented Marion Flood of New York, which was a 
large engineering firm. He represented Aetna Standard 
Engineering, in due course, and Continental in Alabama. 

In other words, he is an engineering and sales engineer¬ 
ing specialist, in my opinion. 

Q And you say that you contacted him? A I con¬ 
tacted him and had his support, and he undertook to inter¬ 
est various people that he thought might be available to 
solve the Barium problem, either by merger or lease or new 
funds, or something of that character. 

Q That is, the Barium’s financial problem? A That is 
right. 

Q What about this loan they had obtained from the 
R.F.C.? What was the status of that? A That loan was 
in default both as to principal payments and interest pay¬ 
ments. 

Q Does that bring us up to the time when you got into 
the firm of Johnston, Lemon & Company? A Well, I 
went to Mr. Milburn, I think it was the 3rd of September, 
1939, and I went to work for Johnston, Lemon & Company 
approximately November 1, 1939. I don’t remember 
59 the exact date. Either November 1 or November 15. 

Q These things that you had done prior to the 
time you went with Johnston-Lemon, what further did you 
do after you had spoken to Mr. Johnston and reached the 
agreement you just stated? A After Mr. Johnston told 
me to proceed along the same lines that I had prior to my 
connection with his firm, I did just that. I continued with 
Mr. Milburn to seek—the most promising situation we de¬ 
veloped about that time was to merge the company with 
another company. The other company was the Aetna Stand¬ 
ard Engineering Company. 

Q Where are they located? A In Warren, Ohio, and 
Massilon, Ohio. 

Q Where is the Barium Stainless Steel Corporation? 
A Canton, Ohio. 



Q Tell us what was done. A Aetna is in Warren, 
Pennsylvania, and Massilon, Ohio. I am sorry. 

] 

It took quite some time to try to work out a merger of the 
two companies, and ultimately it was abandoned, largely 
because one of the officials of Aetna Standard Engineering, 
who was interested in that merger, left the employ of Aetjna 
Standard Engineering, and he was Mr. Bert Bowman of 
the Engineering firm of Griffiths-Bowman & Company, and 
then Mr. Bowman and his associates formed or proposed to 
form a company to be known as International StOel 
60 Corporation. That proposal was that they would 
lease the Barium plant for a period of one year, dur¬ 
ing which time they would try to arrange to secure the 
necessary capital to buy the property. 

After quite some negotiations with them, they proposed a 
lease. The lease was drawn, it was brought back to Wash¬ 
ington, to Milburn, and we discussed it in some detail h^re, 
meeting with Mr. Johnston, and I took that lease to New 
York to Mr. Sisto, and before, however, discussing the lease 
in any detail with him, I arranged for Mr. Sisto to addrfess 
a letter to my firm, Johnston, Lemon & Company, in which 
he agreed as president of the Barium Stainless Steel Cor¬ 
poration to pay to my firm a commission or a fee in i;he 
event the property was leased; that they made a lease ajnd 
received rental, why, we would receive a compensation ;for 
that. 

That letter was, of course, addressed to Johnston, Lemon 
& Company, and protected them on profit even if the prop¬ 
erty was just leased. 

MR. OFFUTT: Would you mind marking this lettbr, 
please, Mr. Clerk? 

And also this letter (indicating). 

(Letter, dated 3/5/40, Sisto to 
Johnston, Lemon & Company, 
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was marked Plaintiffs Ex¬ 
hibit No. 1 for identification.) 

(Letter, dated 2/28/40, John¬ 
ston, Lemon & Company (By 

61 Gram) to Sisto, was marked 

Plaintiff’s Exhibit No. 2 for 
identification.) 

MR. OFFUTT: I think we can save a little time, your 
Honor, by proceeding another way. 

MR. TOWERS: I might say, your Honor, that if that 
be a copy of a letter that is admissible in evidence, I of 
course have no objection to it. It is an unsigned typewrit¬ 
ten paper. It isn’t a copy of anything. It is an original 
typewritten paper, the source of which I know nothing 
about, and I am perfectly willing that everything should 
go in. 

THE COURT: Why don’t we proceed as we usually 
would do, and interrogate the witness about it before I ad¬ 
mit it, and then you can examine him, if you wish, on cross, 
before I rule on the admission of it, if it is offered. 

MR. OFFUTT: Fine. 

BY MR. OFFUTT: 

Q I show you Plaintiff’s Exhibit No. 1 for identification, 
a letter dated March 5,1940. A That is a copy of the let¬ 
ter that I had Mr. Sisto write to Johnston, Lemon & Com¬ 
pany, at the time I went to him with the lease proposal for 
the Barium property. 

Q Who signed that portion written in ink? A That 
is signed by J. A. Sisto in my presence. I had him sign 
that copy for me. The original I delivered to Mr. James M. 
Johnston, in his own office. 

62 Q What was your purpose in getting this signed 
and sent to the Johnston-Lemon Company? A The 
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purpose was obviously to protect my firm so they would 
get some remuneration for the time that I put in on it as 
their employee, and the time that they spent in paying my 
expenses while I was attempting to make this arrange¬ 
ment. 

I 

MR. OFFUTT: I offer that letter in evidence, your 
Honor. 

THE COURT: All right. 1 

You may examine him, if you wish, touching the letter, 
before I rule on the admissibility of it, Mr. Towers. 

MR. TOWERS: This is not the letter I had seenj your 
Honor. This is a different letter. 

i 

THE COURT: Well, let’s go about this one, si^ice it 
is the one we are talking about, and then we will ta^e up 
the other one. 

MR. TOWERS: If the Court please, may I interro¬ 
gate the witness? 

THE COURT: Yes, on the admission of this docu¬ 
ment. 

MR. TOWERS: Yes. 

BY MR. TOWERS: j 

Q Mr. Reily, does that letter have anything to do with 
the 1941 underwriting in connection with which it is in¬ 
volved in this suit? A As far as I know it has no 
63 direct connection with any underwriting at all, a^id— 
Q Doesn’t this letter say— 

MR. OFFUTT (interposing): Just a minute. Let him 
finish the answer. I object, your Honor. 

THE COURT: Let the reporter read the answer so 

far. 
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THE REPORTER (reading): 

“Answer: As far as I know it has no direct connection 
with any underwriting at all, and—” 

THE COURT: Is there any further part of your 
answer? 

THE WITNESS: If you please, 

THE COURT: Go ahead and state it. 

THE WITNESS: It was only done to protect the firm 
of Johnston, Lemon & Company, in the event any property 
was leased, and any action I took was always in their name 
and with the idea of protecting them, because that is where 
my interest came from, I had a contract with Johnston- 
Lemon. 

BY MR. TOWERS: 

Q Doesn’t this letter relate to a sale or lease of Barium? 
A possible sale or lease of Barium? A It relates pri¬ 
marily to the lease of the Barium property with the ulti¬ 
mate intent of completing a sale. 

Q And was such a lease or sale either ever consum¬ 
mated? A No. 

64 Q Did this transaction, which did not take place, 
have anything to do with the later issuance of stock 
by Barium which is involved in this suit? A The only 
relationship it had to the issuance was that if this had gone 
through there would have been an issuance of stock in the 
form that Johnston, Lemon and Company eventually got 
into. 

MR. TOWERS: Your Honor, I don’t believe this ma¬ 
terial is admissible. 

THE COURT: Well, I would suppose that certainly 
from the statement made by counsel, that the object here is 
to show what the relationship of the parties were and the 
various facts and circumstances under which they came 
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together and what they did, to see whether or not out of it 
all arises either an expressed, oral or implied agreement 
about the sale. This is not dispositive of the case, bi}t I 
think just as other matters that have happened and have 
been talked about are to be brought before the jury, tjhat 
correspondence on this part is pertinent to that extent. 
What weight it should have is to be given by the jury. 

MR. TOWERS: May I say one word further, vpur 
Honor? 

THE COURT: Yes. 

MR. TOWERS: Your Honor hasn’t seen this letter. 
It is not signed by the defendant. It purports to be signed 
by the Barium Stainless Steel Corporation. 

65 THE COURT: It is addressed to the defend¬ 

ant, isn’t it? 

MR. TOWERS: Yes, sir, and it says what the Barium 
Company would do if a transaction were consummated, hnd 
that transaction was never consummated. 

THE COURT: Yes, I understand the point, you are 
making and it goes very much to the weight of it, bu|t as 
far as its pertinence, I think it is simply one of the things 
that was alleged to have taken place between the parties 
with such light as it may give to the jury. 

J think I will let it be admitted. 

MR. TOWERS: Very well, Your Honor. j 

THE COURT: What is the date of it? 

MR. OFFITTT: March 5, 1940, Your Honor. | 

THE COURT: All right. Let it be admitted and mark 
it Plaintiff’s Exhibit No. 1. 

(Document heretofore marked Plain¬ 
tiff’s Exhibit No. 1 for identijfica- 

i 
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tion was thereupon received in evi¬ 
dence.) 

MR. TOWERS: For purposes of the records, may my 
objection, purely for formal purposes, be noted? 

THE COURT: Oh, surely, your objection is noted 
and an exception to my ruling is noted. 

MR. TOWERS: Yes. 

BY MR. OFFUTT: 

Q Now I show you Plaintiff's Exhibit No. 2 and ask 
you what this is (indicating)? A It is a letter 
66 dated February 28,1940, or a copy of a letter dated 
February 28, 1940. 

THE COURT: Is it a letter or a copy? 

THE WITNESS: It is a copy of a letter addressed to 
J. A. Sisto, Chairman of the Board, Barium Stainless Steel 
Corporation. 

THE COURT: Who does this purport to come from? 
Let's give a description of it. 

THE WITNESS: It is signed or the indicated signa¬ 
ture is Harvey B. Gram, Jr. who is a partner of Johnston, 
Lemon & Company, and was Sales Manager while I was 
employed there. 

BY MR. OFFUTT: 

Q Do you know whether the original of that letter was 
ever sent? A The original of that letter was sent and it 
was sent for a specific purpose. 

Q What was the purpose? A The purpose was to put 
on record in the files— 

MR. TOWERS: Just a moment. Your Honor, I be¬ 
lieve the parol evidence rule applies here. 



33 


THE COURT: I think yon are right. I think jthe 
objection is well taken. 

Don’t state the contents of the letter. If yon offer it in 
evidence, we will see if there is an objection. If yon wish to 
interrogate him, yon may, Mr. Towers. 

67 MR. OFFUTT: I offer it in evidence, yonr 
Honor. 

• •••••• 

A It is an original typewritten paper. 

Q It is not a copy? A lam sure it isn’t. It is marked 
“Copy” but I am sure it was copied separately as an orig¬ 
inal. 

Q Did you see Mr. Gram sign it? His name isn’t on it. 
A Well, I was with him when he dictated the letter and 
discussed with him the purpose that the letter was to 'ac¬ 
complish, and he dictated it, I didn’t and I assume it went 
out in the due course of business since he gave me that copy 
for my files. 

THE COURT: Suppose we admit it with the right to 
move to strike, if, after investigation, you bring to 

68 me information which makes it appear it should not 
have been admitted. 

• • * • • • • 

THE COURT: Let it be admitted subject to such a 
motion, and mark it “Plaintiff’s Exhibit No. 2”. 
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(Document marked Plaintiff’s 
Exhibit No. 2 was thereupon 
received in evidence.) 


#•••*** 


MR. OFFUTT: Plaintiff’s Exhibit No. 1, a letter 
dated March 5,1940, reads as follows: 

“Johnston, Lemon & Company 
Southern Building 
Washington, D. C. 

“Gentlemen: 

“This will confirm our understanding that for and in 
consideration of your efforts to negotiate and arrange for 
the completion of certain transactions with Messrs. K. Bert 
Bowman, Fred Griffiths and/or E. E. Schwartzswelter, 
either as individuals or with any corporation w T ith whom 
they may be connected, looking towards the sale or lease of 
the assets and/or plant of the undersigned, that, in 
69 the event of the successful confirmation of either 
event, the undersigned will pay to you for and in 
consideration of such services either— 

(a) Five percent of all the stock which may be received 
by the undersigned in consideration of the sale of its assets 
or 

“(b) in the event that it should lease its plant for a pe¬ 
riod longer than three (3) months, five percent of the rental 
which may be received therefor, such five percent to be pay¬ 
able on or before ten (10) days after receipt of such rental, 
whether paid in monthly installments or otherwise, during 
the life of said lease or any renewal thereof.” 

“Yours very truly, 

“Barium Stainless Steel Corp. 

“By: J. A. Sisto, President”. 
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Plaintiff’s Exhibit No. 2, a copy, an original typed copy 
of a letter dated February 28,1940, reads as follows: 

“Mr. J. A. Sisto, Chairman of the Board 
Barium Stainless Steel 
68 Wall Street, 

New York City, New York 
“Dear Mr. Sisto: 

I 

“Phil Keily has just discussed with us the conference 
which he and Mr. Milbum had with you in New York yes¬ 
terday regarding the proposition on the Barium Stainless 
Steel. 

i 

“Phil has been spending a great deal of timd on 
70 this situation for the past several months and! we 
are delighted to know that the prospects are so fa¬ 
vorable for working out a satisfactory deal for Barium.^ 

“Yours very truly, 

“Johnston, Lemon & Company 
7 ! 


“Harvey B. Gram, Jr.” 

The letter is unsigned. 

BY MR. OFFUTT: 

Q Now, what conference was referred to in this letter 
dated February 28, 1940, that you refer to? 

MR. TOWERS: Just a moment. May I see that letter 
please? 

(The letter was handed to Mr. Towers) 

MR. TOWERS: I think he can answer that. ! 

MR. OFFUTT: All right. 

I 

THE WITNESS: That was the conference which I 
had with Mr. Sisto in which I told him of the progress tljiat 
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we then felt was being made toward a merger of Barium 
Stainless Steel with Edmonds Engineering Corporation. 

BY MR. OFFUTT: 

Q When yon would go up to New York or any of these 
places where you would go in connection with this matter, 
how would you get your money to pay for those trips? A 
I would go to the cage or what you would call the 

71 cashier, of Johnston, Lemon & Company, and draw 

an amount of money that I thought would be ade¬ 
quate to cover the trip. Upon my return I would turn in 
any money that I had not spent and give an accounting of 
what I had spent. If I had spent more than the money I 
originally drew, they always gave me whatever the addi¬ 
tional amount was. i 

Q Was there any written memorandum made about 
those expenditures? A I turned in little expense vouch¬ 
ers, in which I itemized under three headings what my ex¬ 
penditures were. 

Q Would it show in connection with what the expenses 
were given or paid? A Oh, yes. 

Q Was that true on each occasion that you would spend 
any money in connection with this Barium Stainless Steel 
matter. A Well, any occasion where I went out of the 
city, where railroad fares or hotels were involved. i 

Q Mr. Milburn was with you at the time you said? A i 
That is right. 

Q Who paid his expenses? A He paid his own ex¬ 
penses. 

Q Now, what happened after that, what other efforts 
were made? A Well, do you mean after the date of this * 
letter in regard to the lease? \ 

72 Q That is right. A We were unable to bring 
completion of that lease proposal into operation for i 

various reasons that I can’t recall now in detail. In other i 
words, it was not carried to completion, and we then en- 
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deavored to follow one of our other leads still seeking to 
solve the same problem which was to get Barium Stainless 
Steel Corporation out of financial trouble. 

Q Did I ask you how Mr. Milburn got into this matter? 
That is, did he get into it through your efforts or the efforts 
of someone else? A He got in it through my efforts, 
alone. 

Q What other plan was worked out and what did yoi} do 
in furtherance of any other plans ? A Well, the first tWing 
that we did then in trying to fit the company for financing 
was to go to Mr. Sisto. That is, Mr. Milburn and I went to 
Mr. Sisto and told him very plainly and very frankly that 
we had become convinced that we could not accomplish any 
financing for his company as long as it had the management 
it then had. It wasn’t a very pleasing revelation to |Mr. 
Sisto since he was the corporation’s highest officer. And we 
demanded his removal if he wanted us to continue to trjr to 
finance his company or work out its problem in any \fay. 

He finally did, however, agree that he would remove him¬ 
self from an official capacity with Barium and dlso 
73 take with him two directors who were on the Board 
for him, and thereby create vacancies on the bofrrd 
which we would have the right to fill. 

Q When you say, “we” who are you referring to? A 
Mr. Milburn and I. 

Q And who were the other directors—do you know? j A 
Air. Norsworthv, who prior to that time, was employed by 
Mr. Sisto in his own New York brokerage office, and the 
other man was, William Rhinelander Stewart, a well knj>wn 
New Yorker. 

Q Can you tell us the amount of stock or approximately 
the amount of stock that Mr. Sisto had in the corporation? 
A The time we are speaking of now he held to the best 
of my recollection, approximately 123,000 shares of stbck. 

Q And what proportion of the stock of the corporation 
was that? A My recollection is that at that time the Cor¬ 
poration had outstanding less than 500,000 shares. 
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Q Could you say whether or not he was one of the 
largest single stockholders? A As far as I know he has 
always been the largest individual stockholder in Barium. 

Q What was done then, after that time, to remedy this 
matter of the directorate for the setup that you said you 
wanted to correct? A Mr. Sisto, of course, de- 

74 manded who we expected to place in his position in 
the company; in other words, to hold the highest 

office in the company and we told him that we hoped to in¬ 
duce Admiral Charles Conard to accept that position with 
the firm. 

THE COURT: How do you spell his name? It has 
been pronounced differently by several people, so let’s get 
it straight. 

THE WITNESS: Your Honor, it is C-o-n-a-r-d. 

BY MR. OFFUTT: 

Q Was the Admiral active in the Navy then or was he 
retired. A He had then been retired. 

Q Do you know what position he held in the Navy when 
he was in there. A I know the position but I can’t think 
of the proper title for it right now. 

Q Tell us what was done, then, toward getting these 
men. A We came back to Washington and we did suc¬ 
ceed in getting Admiral Conard to go on the Board of Di¬ 
rectors of Barium. It left two vacancies on the board at 
that time which we hoped to use when we were able to com¬ 
plete some financing. 

Q About how many people were on the Board of Direc¬ 
tors; can you give us some idea? A My recollec- 

75 tion is that at that time there were seven. 

Q About when was this conference you had with 
Mr. Sisto, this last conference you referred to, when fol¬ 
lowing that conference you came back to Washington? A 
I think it was in either April or early May 1940. 
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Q Were any written contracts drawn up following those 
conferences? A No. 

Q I mean between the Barium and the members of the 
prospective board? A No contracts at all that I knovf of. 

Q By the way, up to this time had Mr. Johnstoi^ of 
Johnston, Lemon and Company ever been in on any of tljiese 
conferences with you and Mr. Milbura in an effort to help 
out the Barium Steel Corporation? A None in which I 
was present. 

Q Did you from time to time discuss the matter with 
him, the progress of it? A Certainly. 

Q Did you discuss it with any members who were of; the 
firm of Johnston, Lemon and Company? A I am sure Mr. 
Gram was kept very thoroughly posted on whatever I >vas 
doing. 

Q Did they make any suggestions about what you 
should do or leave that entirely up to you? A 
76 They left it almost entirely up to me. Rather, they 
left it up more to Mr. Milburn, I think; the two of us. 

Q Tell us what happened after that. A Well, afteif we 
succeeded in getting Admiral Conard on the board, we then 
continued to try to work out a program with Mr. Griffiths 
and Mr. Bowman, of the Griffitlis-Bowman & Company, 
Consulting Engineers. The main project at the time! in¬ 
volved participation in the undertaking by the CopperWeld 
Steel Corporation. 

Q And where are they located? A I am not sure, jMr. 
Offutt, they are in Ohio. 

Q Somewhere in Ohio ? A Yes. 

Q What else was done? A While we were in that 
negotiation with “Griffitlis-Bowman,” and “Copperweld 
Steel Corporation,” Mr. Sisto called me on the long dis¬ 
tance telephone and told me that lie had interested tjo a 
good extent a banking house in New York to undertake to 
sell stock for the Barium Company, and that if T would 
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cooperate and persuade Mr. Milbum and Admiral Conard 
to cooperate, that he was sure that he could complete a deal 
to sell a specified number of shares of stock and provide the 
company with ample capital. 

Q And where did he call you? A He called me 
77 at the office of Johnston, Lemon & Company. 

Q And what if anything did you do following that 
conversation with him. A Well, I immediately went to 
Mr. Milburn to find out how quickly he could arrange to go 
to New York with me for the conference that Mr. Sisto 
wanted us to attend, and to find out what it was that he 
wanted us to do to complete the new financing program. 

Q And did you go to New York following that confer¬ 
ence with Mr. Milbum? A We did. Mr. Milbum and I 
went to New York. 

Q About what time was that? A My recollection is 
that it was the first week of October 1940. 

Q What was done when you got to New York regarding 
this matter? A Well first, of course, Mr. Sisto did not 
disclose to Mr. Milbum or me the name of the firm he was 
trying to negotiate the transaction with. He told us that 
the firm felt that the progress we had made up to that point 
in getting a voluntary reorganization of the management 
was constructive and he wanted to be sure that Admiral 
Conard would stay on the board of the Barium Stainless 
Steel Corporation and would sign a contract to do 
7S that, and that Mr. Millbum would sign a contract to 
represent the company as vice president in charge of 
sales, particularly with government contractual work in 
mind, and the third vacancy on the board would be filled by 
the new firm. It still was undisclosed to us until we could 
ascertain whether Admiral Conard would go on the board. 

Q When you say the new firm, you mean the firm that 
was going to underwrite them. A That is right. 

Q Was any discussion had as to whether or not they 
would underwrite it if these two men wouldn’t serve? A 
Mr. Sisto simply told us that they had made it a condition 




of their interest, that these men identify themselves with 
the corporation under contracts for a fixed period of time. 

Q And were those contracts drawn up and submitted to 
both Milbura and— A Not at that time. 

Q I mean later! A They were later. At the meeting 
we are now discussing Admiral Conard wasn’t present and 
Mr. Milbum had to return to Washington and discuss the 
proposal with Admiral Conard. 

Q .Was Mr. Milburn present at the discussion between 
you and Mr. Sisto? A Oh yes. 

Q Did anything further happen at that conference! A 
At that time, I of course was thinking of myself and 
79 Johnston, Lemon & Company. I asked Mr. Sisto 

* what provision would be made to take care of me, of 
the work that I had done over the preceding twelve months 
or more, for Johnston, Lemon & Company, and he told pae 
then in Mr. Milburn’s presence that he would insist that the 
firm that he was negotiating with would permit my firm, to 
participate in that business if they desired to do so. 

Q Now, following that conference did you see Rear 
Admiral Conard! A When we came back to Washington, 
I was not present when Mr. Milburn talked with Admiral 
Conard. Mr. Milburn’s business associate is the son-in-liv* 
of Admiral Conard and therefore Mr. Milburn and the Ad¬ 
miral are very well acquainted and have been over many) 
years. Mr. Milburn did advise me that subject to certain 
conditions of remuneration, that the Admiral would serve 
or continue to serve Barium and would contract himself to 
serve them. He was on the Board of Barium at that time 
but he had no contract. 

Q So that before entering into the contract these condi¬ 
tions were to be met and then the contract would be execu¬ 
ted by Mr. Milburn and Rear Admiral Conard! A Thpt 
is right. 

Q Was there any further meeting! What was dohe 
after that! A As soon as it was ascertained that Ad¬ 
miral Conard would serve and that Mr. Milburn 
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80 would serve, an appointment was made, my recollec¬ 
tion is, directly by Mr. Sisto himself to meet at the 

office of Tobey & Company, Tobey & Company then being 
disclosed as the firm that would—that Mr. Sisto was deal¬ 
ing with, at which time Mr. Milbum, Admiral Conard, Mr. 
Johnston, or any other member of his firm, should meet 
and wind it up; complete the transaction. 

Q And was such a meeting held? A That meeting was 
scheduled and held. • 

Q And when was it set for and what occurred? A My 
recollection is that it was set for the 17th of October, 1940. 

i 

Mr. Milburn and I went to New York on the train. The 
meeting was scheduled for the afternoon of the 17th. Mr. 
Milburn and I went up on the train. Mr. Johnston was # in 
Boston and came down from Boston to attend the meeting 
and met us at the office of Tobey & Company. 

Q Do you know how Mr. Johnston happened to come 
there on that occasion? A He came there after I made 
the appointment for him after discussing it with him and 
ascertaining that he did want to participate in the new 
financing for Barium and he made the appointment. It 
was agreeable to him so we set that date. 

Q Tell us who was at that meeting, where it was held, 
and then tell us what occurred. A I can’t name every¬ 
one that was at the meeting, but I will name all those that 
I can. Mr. Johnston, Mr. Milburn and I were there 

81 from Washington. Mr. Randolph Eberstadt, whom 
I believe was the senior partner of Tobey & Com¬ 
pany was of course present with several other associates. 

I think there were about seven or eight people all told in 
the meeting. 

Q Tell us what happened at that time. A Well Mr. 
Milburn and I arrived there ahead of Mr. Johnston. Mr. 
Eberstadt received us and we naturally discussed some of 
the points of the proposed business with Barium, and Mr. 
Milburn and Mr. Eberstadt -were having a conversation 
which particularly impressed itself upon my mind because 
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Mr. Milbum made some comment about the numerous trips 
he had made back and forth to New York and other places 
in behalf of Barium, and he didn’t know now that there 
was something pretty definite arranged in the financing 
why he had to be present. Mr. Eberstadt said that unless he 
and Admiral Conard were there to commit themselves to 
serve the corporation, that he was not sure that he would 
go through with the project at all. So that it was very 
essential for Mr. Milburn to be present and he attended 
the meetings at all times when I was there. 

Q I think you said Admiral Conard was not there? A 
Admiral Conard was not there. 

Q Who was there to represent him? A Mr. Milbum. 

Q Have you told us everything that happened at that 
meeting? A Well, the thing of greatest importance to me 
that happened at the meeting was that when jMr. 
82 Eberstadt, the senior partner of Tobey & Company 
was satisfied that Admiral Conard and Mr. Tobey 
would sign contracts, to finance the corporation, he was 
satisfied to go forward with the financing and he turned to 
Mr. Johnston and asked what participation he felt that he 
should have to reward him for the contributions that had 
been made by his firm. That contribution was made by me 
and that was the first meeting in connection with pie 
Barium transactions, any of them, that Mr. Johnston fyad 
ever attended. The business was ready to complete 
he attended them. 

Q Was anything said there as to how much was to be 
paid Johnston, Lemon & Company? A Mr. Johnston said 
that he felt that his firm should have twenty percent of ihe 
underwriting and that was immediately accepted by Tobev 
& Company through Mr. Eberstadt. There was no discus¬ 
sion about it at all. 

Q Is there anything else that had to do with this trans¬ 
action that occurred at that meeting other than what y|ou 
have said? A Well, I think it is important in my claim 
here to point out that when that meeting was over, Mr. 
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Milburn, Mr. Johnston and I left the office of Tobey & Com¬ 
pany together, the three of ns. No other party was pres¬ 
ent. Both Mr. Milburn and I asked Mr. Johnston if he was 
pleased and satisfied with the way the long drawn out strug¬ 
gle with the Barium situation had finally ended up, 
83 and he expressed himself he was very happy that 
there was something definite and tangible to be done 
forth with, and the problems of Barium would be settled 
and was of considerable importance to him and to their 
clients that held stock and he was generally very satisfied 
with what had taken place. And he expressed himself so. 

Q Did you return to Washington together, you, Mr. 
Johnston and Mr. Milburn? A Mr. Milburn and I re¬ 
turned to Washington by train and Mr. Johnston flew to 
Washington. 

Q Following that trip to New York that you had just 
described, did there come a time when the prospectus was 
issued for the Barium Stainless Steel Corporation? A 
Yes. 

MR. OFFIJTT: Mark this please for identification as 
Plaintiff’s Exhibit No. 3. 


(Document entitled “Prospectus, 
Barium Stainless Steel Corpora¬ 
tion”, was marked Plaintiff’s 
Exhibit No. 3 for identification). 


BY MR. OFFUTT: 

Q I show you this which is marked Plaintiff’s Exhibit 
No. 3 for identification and ask you what that is. A That 
is an official copy of the prospectus prescribing the offering 
of the Barium Stainless Steel stock. 

I think it is dated January 2, 1941. Yes, down here it is 
at the bottom dated January 2, 1941. The public offering 
was made January 6,1941. 
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84 Q That was issued on January 2,1941? A Be¬ 
came effective then. 

Q And then the public offering was made January 6, 
1941? A That is right. j 

MR. OFFUTT: If your Honor, please, I offer this 
prospectus in evidence. 

THE COURT: Any objection? 

MR. TOWERS: No objection, Sir. We offered ijt at 
the pretrail, as a matter of fact. 


THE COURT: Let it be admitted. 


(Document marked Plaintiff’s Ex¬ 
hibit No. 3 for identification was 
thereupon received and evi¬ 
denced.) 

THE COURT: Are you going to read it all to 1 the 
jury? ! 


MR. OFFUTT: No, Your Honor. I just marked it in 
several places. 

THE COURT: All right. You read whatever is o£ in¬ 
terest to you and opposing counsel can supplement it with 
anything he thinks should be brought out. 

MR. OFFUTT: On page six, under the heading “ilan- 
agement” it reads as follows: 

“Charles Conard, Chairman of the Board, Rear Aditnral 
Retired, United States Navy. Formerly Paymaster gen¬ 
eral, Chief of Bureau of Supplies and Accounts of the 
United States Navy. He was also Administrator of 
85 Customs and Financial Adviser, Republic of Haiti, 
1915-16.” 

Then the third paragraph reads as follows: 

“T. Yancey Milburn, Vice-President. Consulting Engi¬ 
neer, Barr Building, Washington, D. C. President of! Mil- 
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bum and Brady, Inc. Industrial Engineers. Previously 
served in executive capacity in sales engineering with 
James Stewart & Company, of New York City, Murray & 
Flood Inc. of New York City, International Engineers, and 
was Consulting Engineer for Hydro-Electric Power Com¬ 
pany of Wisconsin”. 

Then under the heading of ‘‘Directors and Officers”: 

“Directors and Officers of the Company are as follows: 

Charles Conard, 2310 California Ave. N.W., Washington, 
D. C. Chairman of the Board of Directors. 

T. Yancey Milburn, Barr Building, Washington, D. C. 
Vice-Pres. & Director” 

and there are several other persons names some seven 
or eight names, who represent the directors. 

Then on page 7 of the prospectus the fourth paragraph 
on the top: 

“The Corporation has been informed by the Underwrit¬ 
ers that they have agreed with Messrs. T. Yancey Mil- 
bum, Jule K. Breuchaud and Admiral Charles Conard that, 
if each of them serve as a Director of the Corporation for 
one year from the effective date of this registration state¬ 
ment, Tobey and Company will grant them the right to pur¬ 
chase 5,000 shares each of Common Stock of the Cor- 
86 poration out of the 122,600 shares which Tobey & 
Company are granted the right to purchase under the 
terms of the underwriting agreement dated October 4,1940, 
when, as and if such options accrue to Tobey & Company, at 
the same price as they accrue to Tobey & Company, that is, 
$1.50 per share. It has also been agreed by Tobey & Com¬ 
pany that the first 15,000 shares (after the 5,000 shares 
which Tobey & Company are reserving for another pur¬ 
pose, for the details of which see below under the subsec¬ 
tion entitled “Details of Offering”) which they are granted 
the right to purchase will be covered by the agreements, 


and, in the event that options accrue (after the 5,000 shares 
mentioned above) as to less than 15,000 shares, they aife to 
be equally distributed among Mr. Milburn, Mr. Breuchaud 
and Admiral Conard.” 


Then on page 10 of the prospectus of the third para¬ 
graph from the top: 

“Tobey & Company entered a contract with Johnston, 
Lemon & Company, of Washington, D. C. dated November 
2, 1940, under which the latter had been granted the right 
to offer the stock. They will participate in the net profits of 
the underwriting after the deduction of the expenses in con¬ 
nection therewith and of the finder’s fees referred to below, 
to the extent of 20%. The determination of the existence 
and amount of such net profits is to be by Tobey & Company 
and their determination is conclusive.” 

87 Then the next paragraph down reads: 

“The Corporation is advised that the underwriter 
proposes to form a selling group in which it may partici¬ 
pate and to the members of which it may allow the follow¬ 
ing concessions: 


(a) On stock selling from iy 4 to 1% inc. 12y>t Per sliare 

(b) On stock selling from iy> to 1% inc.17^ Per Sliare 

(c) On stock selling from 1% to 2 inc. 22y>t Per Sliare 

(d) On stock selling from 2 y s to 2% inc.27^ Per S)iare 

(e) On stock selling from 2i4 and upwards, a min numb of 
32 y> per share plus an additional 5 per cent per shar^ for 
each ^th of a point that the market may be higher thar| 2y 2 
with the right to allow additional concessions in respebt of 
initial commitments, volume sales, expenses and services 
in special instances. ’ ’ 


And then on page 15 of the prospectus the fourth para¬ 
graph : 

“There have been recent changes in the management of 
the corporation. Messrs. J. A. Sisto, C. F. Norsworthy and 
W. R. Stewart, Directors, resigned and Messrs. Nelson 







Gammons, Frank Huston and T. Yancey Milbum were 
elected to fill the vacancies caused thereby. The number of 
Directors were increased from five to seven and 

88 Messrs. Sam Tour and Jules R. Breuchard were 
elected to the Board. All of the new directors, with 

the exception of Mr. Milbum were suggested by Tobey & 
Company. Mr. Milbum was suggested by Johnston, Lemon 
& Company.” 

BY MR. OFFUTT: 

Q In that paragraph where I have just referred 

89 to where it says, Mr. Milbum was suggested by the 
Johnston, Lemon & Company, do you know who sug¬ 
gested Mr. Milbum on behalf of Johnston, Lemon & Com¬ 
pany? A I did. 

Q At the time this prospectus came out or shortly there¬ 
after, was anything done or said by Mr. Johnston reaffirm¬ 
ing the original agreement that you had had with him? If 
so, tell us what it was. A It came about when Mr. John¬ 
ston advised me that Tobey & Company had set as a fee 
for wholesaling the stock three cents a share. That is the 
smallest commission rate that I had heard of to that time, 
or since, for that matter, and I remonstrated with Mr. 
Johnston that I didn’t think it was reasonable to undertake 
to wholesale stock over wide territory on such a small re¬ 
muneration. He said that that was the best arrangement 
that he could make with Mr. Eberstadt at that time, that if 
the stock went up in price, and they were sure that it would 
in due course, why the commission would be improved or 
raised. He pointed out to me that it shouldn’t make any 
difference to me what the wholesale commission was since 
my interest was primarily in the underwriting profits, and 
used the expression that I could afford to sell the stock for 
nothing if the offering were completed successfully. 
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Q Were any further efforts made by you to sell 
90 any stocks wholesale or otherwise! A I had in¬ 
quired from several dealers in the South who were 
interested in selling the stock. 

Mr. Gram instructed me—to use his words—I should 
“soft-pedal” the sale of the Barium stock, that they jdid 
not wish to sell in any volume until the price would reach a 
higher level, that the profit in the transaction was too small 
and they hoped the price to go up and give them a larger 
profit in it and in the meantime I should withhold my efforts 
to sell it. 


94 THE COURT: No, he makes no claim in j;his 

case arising from the commission of sales of stocks 
which he made and wasn’t paid. 

MR. TOWERS: That is correct. 

THE COURT: But his testimony is that the defend¬ 
ant stated to him that it made no difference whetheij he 
made any commission or not, because he was to shar^ in 
the underwritings of it. Now, that may not be true, but that 
is his testimony and so it becomes relevant in the light of 
that testimony. 

MR. TOWERS: Well, for what the letter mayl be 
worth, I have no objection. 

THE COURT: Yes, I am not indicating any weight 
that should be given to it. I am only discussing the rele¬ 
vancy. 

MR. OFFUTT: May I read the letter now, Your 
Honor, please? 

THE COURT: Yes. ; 

The letter will be admitted as Plaintiff’s Exhibit 
No. 4. 
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(Letter marked Plaintiff’s Exhibit 
No. 4 for identification was there¬ 
upon received in evidence). 

ME. OFFUTT: This letter is on the letterhead of 
“Alester G. Furman Company, Greensville, South Caro¬ 
lina”, dated October 9,1940. Over to the right of the letter 
in the right hand top corner are the words: Stocks-Bonds 

It reads as follows: 

“Mr. Phil K. Eeily 
Johnston, Lemon & Company 
Southern Building 
Washington, D. C. 

“Dear Mr. Eeily: 

“I have your letter of October 8 with reference to 
Barium Stainless Steel.” 

“I am delighted to know that there has been some action 
taken by the board with reference to raising money by sell¬ 
ing 250,000 shares of treasury stock. If this stock is under¬ 
written and re-offered in selling group basis, we should 
like an opportunity to go into it, not as principal under¬ 
writers, but in the selling group.” 

“I hope you will keep me informed as to developments 
from time to time.” 

“With kind personal regards, I am, 

“Yours very truly, 

/s/ Arthur C. McCall” 

ACM:ee 

BY ME. OFFUTT: 

96 Q Who is Arthur C. McCall? A He is in the 
Securities Division of Alester G. Furman Company. 
They have several departments or divisions in their busi¬ 
ness. 
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Q Did you wholesale any stock to this company follow¬ 
ing this inquiry. A No sir. 

Q And why not? A Well, they don’t just come in and 
buy. You have to go and invite them and I wasn’t allowed 
to go and invite them. 

Q And was that because of the conversation you previ¬ 
ously referred to with Mr. Gram. A That is right. 

Q Just for the moment, before the thought escapes ;me 
all the efforts which you and Mr. Milbura had directe4 to 
the reorganization of the directorship and personnel of the 
management of the Barium Stainless Steel Corporation 
in removing Sisto and the other two members you referred 
to and substituted their own or appointing thereon Mr. 
Milbum and Rear Admiral Conard, can you tell us whether 
that was an important thing or not, that is, the change 
which was made? A You mean that change in manage¬ 
ment? 

Q Yes. A It was so important that Tobey & Company 
stipulated that Milbum and Conard should sign contracts 
to bind them to serve the corporation. 

97 THE COURT: Hasn’t that already been gone 
over Mr. Offutt? 

MR. OFFUTT: I think so, Your Honor. j 

THE COURT: I think it has been three or four tinies. 

I 

I 

i 

• •••••« 

98 Q When did you learn that Johnston, LemonJ & 
Company had received their stock in accordance with 

the agreement? A My recollection is that I first leamled 
about it in either April or May, 1942. 

Q And from whom? A I learned it from Mr. Milbujm. 

MR. OFFUTT: Mr. Clerk, mark this for identifica¬ 
tion, please, as Plaintiff’s Exhibit No. 5. 
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(Document entitled, “Annual re¬ 
port Barium Stainless Steel Cor¬ 
poration, Canton, Ohio)” was 
marked Plaintiff’s Exhibit No. 5 
for identification). 


BY ME. OFFUTT: 

Q I show you this Plaintiff’s Exhibit No. 5 and 
99 ask you what that is? A That is the Annual Re¬ 
port of the Barium Stainless Steel Corporation, of 
the year ended December 31,1941. 

MR. OFFUTT: I offer this in evidence. 

(The exhibit was handed to Mr. Towers). 

BY MR. OFFUTT: 

Q Where did you get this exhibit? A From Mr. Mil- 
bum. 

MR. TOWERS: Your Honor, I believe this document 
is authentic. I have no objection to it. 

THE COURT: All right, let it be admitted as Plain¬ 
tiff’s Exhibit No. 5. 

(Document marked Plaintiff’s Ex¬ 
hibit No. 5 for identification was 
thereupon received in evidence) 


BY MR. OFFUTT: 

Q You learned from Mr. Milburn of the stock having 
been issued? A Well, I learned from Mr. Milburn that 
settlement had been made with the underwriters and the 
underwriting contract terminated. 

Q And then did you confirm that in any other way? A 
He sent me this copy of the Annual Report and it is so 
stated in this report. 
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Q Will you read the portion where it is stated? A 
The pages are not numbered. It is apparently on page $, it 
is headed “Barium Stainless Steel Corporation, CJan- 

100 ton, Ohio and addressed to: 

“To the Stockholders of Barium Stainless Steel Cor¬ 
poration : and in the last paragraph of that page it states: 

“On March 23,1942, with the consent of the Underwrit¬ 
ers of the Corporation, cancelled the underwriting contract 
with Tobey & Company and terminated all of the option 
rights of Tobey & Company and others. In consideration 
of services rendered to the Corporation by Tobey & Com¬ 
pany and certain of its partners, from October 1940 to t)iat 
date, of Tobey & Company’s giving up the options wl^ich 
it had earned, which options extended for a period of ve 9 -rs, 
and of its cancelling the underwriting agreement between 
it and the Corporation and giving up its rights thereunder 
to purchase additional stock and earn additional options, 
the Corporation issued to Tobey & Company, 40,000 shares 
of stock. In consideration of services rendered to the Cor¬ 
poration and of their giving up their option, the Corpora¬ 
tion issued 1,750 shares each to Messrs. Breuchard, ConOrd 
and Milburn, and 2,500 shares to James H. Price & Com¬ 
pany, Inc.” 

Q Now, when you learned of that, did there come a 
time when you told Mr. Johnston or anyone with the John¬ 
ston, Lemon and Company? A Yes. I of course went to 
see Mr. Johnston immediately. 

Q And tell us what transpired? A Well, I ire- 

101 minded him that at the previous time I talked to him 
about the interest in the Barium Steel Corporation, 

that he had told me that there was no profit in it at that 
time. He was even dubious that thei'e would ever be a 
profit; that if there was a profit, he didn’t feel that there 
was any legal obligation on the part of his company 4nd 
his partners to share it with me in any way; that if tl|ev 
gave me anything, they would do it because they were g^n- 
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erous and big-hearted, and not because I had earned it. So 
I reminded him that this Annual Report indicated that the 
underwriting had proven to be profitable to the under¬ 
writers. I pointed out that the share that he would receive 
of 20 percent of approximately 40,000 shares of stock less 
certain percentage deduction for finders of Tobey & Com¬ 
pany, that the dollar value there was rather substantial and 
there was a profit in the transaction after all, and I would 
like to have my share of it. He denied that I had any claim 
whatsoever to it, and since that time has stuck to that de¬ 
nial. That is why we are sitting here. 

Q What did he say at the time? Can you recall what he 
said? 

THE COURT: Can you recall anything that he said 
other than what you have already told us. Please don’t go 
over the whole thing again. 

THE WITNESS: Your Honor, if you please, the 
denial itself was the only important thing. He de- 
102 nied it. 

THE COURT: He is asking you for anything 
else you have said that you haven’t stated. 

THE WITNESS: The only other thing that I can 
recall discussing with Mr. Johnston at that time was that 
I felt that I had put in a long term and honest effort on it; 
that I had devoted more time to the enterprise than any¬ 
one else; that I felt that I was very definitely and positively 
responsible for them being invited to participate in it, and 
that I felt that my claim was so solid that I intended to do 
everything that I could to collect it, and that I was going to 
the National Association of Securities Dealers Committee 
for our zone, which at that time was in Baltimore, and ask 
them to assist me in making my collection. 

He said, well, I could do any—“so and so thing that I 
cared to do,” and I did that. 



BY MR. OFFUTT: 


Q Has lie ever compensated you in any way f^r the 
work you did? A He has never compensated me |o one 
penny. 


Q How familiar are you, if at all, with the Securi- 

112 ties Act of 1933? A Well, I am not an expert on it, 
Mr. Towers. 

Q Well, I didn’t exactly ask you that question, Mr. 
Reily. I said, how familiar are you with it? A I 

113 would not know how to rate the degree of my famili¬ 
arity to it. 

Q Well, do you know, or not, that a registration jstate- 
ment is required under the law, under the Securities J^ct, to 
be accurate, and not to contain misleading statements? A 
Oh, yes. 

Q And do you know also that it would be a violation of 
the Act if a material fact dealing with the issuance bf se¬ 
curities were omitted from a registration statement? A 
Certainlv. 


MR. TOWERS: May I have Plaintiff’s Exhibit 3? 

(A document was handed to Mr. Towers.) | 

BY ilR. TOWERS: j 

Q I should like to show* you Plaintiff’s Exhibit 3, Mr. 
Reily, w’hich, as you will recall, is the prospectus that! dealt 
with the 1941 issuance of shares of the Barium Stainless 
Steel Corporation in connection with which you claim in 
this suit a part of the underwriting profit. Now, ar^ you 
familiar with that prospectus? A Yes. 

Q You became so when you were dealing with this trans¬ 
action, T suppose. A That is right. 
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Q Is your name mentioned in it anywhere? A It is 
not. 

114 Q Do you know whether any finders are men¬ 
tioned in this prospectus? A Finders are men¬ 
tioned for Tobey & Company. 

Q Finders for Tobey & Company? A That is right. 
Q Perhaps I can help you to find the part that I am 
interested in. 

Referring to page 11, Mr. Reily, of Plaintiff’s Exhibit 3 
—and I would like you to follow me as I read it— 

“Under the terms of the Underwriting Contract between 
the Corporation”— 

now, that refers to Barium? A That is right. 

Q —“and Tobey & Co., the latter”—that is Tobey & 
Company; is that correct? A That is right. 

Q —“recognized James H. Shackleton, of 41 South 
Clinton Street, East Orange, New Jersey, and William 
Norins, of 123 East 37th Street, New York City, as finders, 
and agreed to pay them a finder’s fee to be divided between 
them as they may agree, to the extent of twelve and one- 
half percent (12y 2 %) of the net profit from the sale of the 
250,000 shares of Common Stock, and also of twelve and 
one-half percent. (12*4%) of the net profit on the 

115 ultimate sale of the aforementioned optioned shares 
or of such portion thereof as the Underwriters may 

retain for themselves.” 

Now, I take it that you were not a finder in this deal. A 
That is correct. 

Q I take it that you were not, and you do not claim to 
be, a finder in this deal in so far as Johnston, Lemon are 
concerned. A I am not a finder as far as anyone is con¬ 
cerned. 

Q In other words, it is not your claim, and I want to be 
very clear about this, because I want the jury to understand 
it—it is not your claim that you brought this deal to John¬ 
ston, Lemon & Company; is that correct? A I did not 



bring it to them as a finder, Mr. Towers. I was employed 
by Johnston, Lemon & Company, and Johnston, Lemon & 
Company are mentioned in the prospectus. They would! be 
mentioned in the prospectus not through me, but by the firm 
name. 


If some other member of the firm had completed ihe 
arrangement to bring them into the business, that other 
person would not be mentioned by name, I do not believe. 
It would still be Johnston, Lemon & Company. I was em¬ 
ployed by them. I am only in there in as much as I repre¬ 
sented the firm. The firm of Johnston, Lemon and Company 
is not only mentioned, they were the underwriters. 

Q Is it your claim that you are entitled to corn- 
116 pensation that is involved in this litigation as a re¬ 
sult of the fact that you brought this deal to John¬ 
ston, Lemon? A That is right. 


A That conversation originally took place in what 

122 w r as then the Racquet Club and I believe is now 
known as the University Club on 16th Street in 

Washington. 

Q “Originally took place”? A Yes, sir. 

Q And who was present? A Mr. Johnston and Mr. 
Lemon. 

Q Mr. Johnston and Mr. Lemon? A Yes. 

Q Now, will you tell us the substance, to y^>ur 

123 best recollection, of what that conversation devel¬ 
oped and disclosed? A Do you want me to review 

the cause of the meeting, that we had the meeting, and w|iat 
transpired there? Is that what you want me to tell you? I 
think that was covered yesterday. 

THE COURT: He has the right to interrogate you 
over again about it on cross-examination. A Yes; butj do 
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you want a complete coverage of the meeting? Is that what 
you are asking me? 




Q No; I am not interested in anything that went before 
or anything that went after; I want to know about this 
meeting, this particular meeting. A Well, they invited 
me to luncheon with them to discuss a business proposition 
and the luncheon was at the Kacquet Club, and Mr. John¬ 
ston and Mr. Lemon sat down with me there over a luncheon 
and during the luncheon and after the luncheon told me of 
the proposed new syndicate in the Bank of America stock, 
to distribute stock held by the Trans-America Corporation, 
that they had been offered a territory comprising nine 
southern states in which they could have the distribution of 
that stock under the new syndicate. They named the new 
syndicate. If that is important, I will be glad to name 
it 

124 Q That is not important. A They told me that 
they had been offered 50 cents a share wholesale dis¬ 
tribution in those nine States, that if I would be interested 
in coming to work for them for the purpose of wholesaling 
that stock in those nine States—and they told me why they 
invited me to come, because, first of all, I am a wholesale 
salesman and, secondly, I work in the South, not neces¬ 
sarily in all the nine States that they had, but in most of 
them—and that if I was interested in coming with them 
they would give me 50 percent of the profit accruing to them 
as distributors in those nine States, which meant to me that 
I would get 25 cents a share. That was pretty interesting to 
me. That is a very generous interest to me. I consider Bank 
of America good security. 

Q So the jury may understand this point, the services 
■which you may have rendered in that transaction are not 
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involved in this controversy; is that correct? A Thai is 
correct. That transaction never came about. 


Q From your experience in the securities busi- 

126 ness, do you regard the distribution to a wholesale 
salesman by an underwriter of 50 percent of the 

wholesale profit, or underwriting profit, as being excep¬ 
tionally high? A No; I think 50 percent is the ustial 
amount, as far as my experience in the business goes. 

Q Didn’t you wholesale Barium stock for Sisto in ’36? 
A Yes, sir. 

Q And wasn’t the wholesale commission 5 cents a 
share? A The wholesale commission was 10 cents a 
share. 

Q Now, out of that—are you sure of that? A Very 
positive of it. 

Q And out of that wholesale commission of 10 cents a 
share did you have any expenses to pay? A Well, wehhd 
the regular overhead of our office to pay, which would haye 
been paid whether we wholesaled Barium or something el&e, 
or did not wholesale anything. We had no commissions to 
pay. 

Q When you wholesaled Barium stock at 3 cents a shape 
which, as I understand you did for Johnston— A That jis 
right. 

Q —you were under no expense; is that correct? 

127 A That is right. 

Q In other words, the firm bore the expense? A I 
assume they would have borne the expense. I did not haie 
any in wholesaling Barium that I know of. 

Q You had no overhead yourself? A That is right. 

i 

| 

• •••••• 
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Q So that your statement is, your best recoUec- 
129 tion is that you brought Johnston, Lemon & Com¬ 
pany into the ’36 deal? A That is right, through 
Mayhew & Reily as distributors. 


• •••••• 


Q Now, I believe that you stated yesterday that you 
had done an awful lot of work for Barium and that you had 
attempted at one time to effect a merger as between the 
Barium Company and the Standard Aetna. A Aetna 
Standard Engineering Corporation; yes, sir. 

Q What was the result of those efforts? A No trans¬ 
action was completed with them. 

Q You do not claim, then, that that work on your 
130 part conferred any benefit either upon the company 
or upon Johnston, Lemon & Company, do you? A 
It had an indirect benefit; yes. 

Q To whom? A To the Barium Company and re¬ 
sulted in their ultimate underwriting in which Johnston, 
Lemon & Company participated. 

Q But that was a service which you rendered to the 
Barium Company? A I was employed by the Johnston, 
Lemon & Company. I have never been employed by the 
Barium Company. 

Q When was this merger to take place? A As soon as 
it could be consummated, if successful. It never took place. 

Q Didn’t you testify yesterday, Mr. Reily, that in point 
of time your efforts with respect to the engineering com¬ 
pany merger with Barium came sometime before you had 
any connection with Johnston, Lemon? A Oh, no; no; 
that was after I became associated with Johnston, Lemon. 

Q And you were trying to effect a merger? A Yes. 

Q And the merger did not take place? A That is 
right. 
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Q Now, how about the leasing of the Barium plant? ! A 
That was worked on after the merger with Aetna 

131 Standard was abandoned, and with some of the same 
principals that had been in the Aetna Standard nego¬ 
tiations. 

Q What came of the lease? A Nothing. 

Q Well, do you claim that those efforts on your p^rt 
were beneficial to Barium? A I do not make any claim of 
having benefitted Barium at all. 

Q Do you claim that they were beneficial to Johnston, 
Lemon? A I think all of the work that I put in at tl^at 
time had its bearing on their participation in the ultimate 
financing. 

Q Why? A By a natural chain of events which hhd 
to do with the change of management of the Barium Corpo¬ 
ration, the strengthening of their personnel position, abd 
the creation of more confidence on the part of the public lin 
the new Barium management. I think all of those things 
contributed to the ultimate underwriting. 

Q Now, Mr. Reilv, what possible benefit could a merger 
that did not go through, and a lease that was not consum¬ 
mated,—what possible benefit could those have had upon 
an underwriting that took place sometime later? In oth|er 
words, nothing was accomplished. What benefit? A 

132 I am not in a position to judge, I guess, Mr. Towels. 
It seemed to have a value to me. Maybe no one elke 

recognizes it. 

Q By the way, that lease was the proposed lease th&t 
never was negotiated with International Steel? A Th&t 
is right. 

Q You did not claim any compensation for these serv¬ 
ices; did you? A I provided compensation to Johnstop, 
Lemon & Company in the event that any of those under¬ 
takings were completed. 

Q But none was claimed? A That is right. 
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Q What other deals did you try to make for Barium, 
if any? A Well, we tried to get Copper-Weld Steel inter¬ 
ested in Barium. That was in negotiation when Tobey & 
Company entered the picture in New York. We dropped 
our connection with Copper-Weld Steel for Tobey. 

Q With the Copper-Weld Steel Corporation? A That 
is right. 

Q That did not go through, as I understand it? A 
That is right. 

Q The underwriters did not obtain any benefit as a 
result of that last proposal, did they? A Not that 

133 I know of. 

Q Nor the company? A I do not know any¬ 
thing about what the company did. 

Q How about Admiral Conard and Mr. Milbum, about 
whom you testified yesterday? How did they get into the 
picture? A Primarily through my urging and my efforts. 

Q Primarily through your urging? A That is right. 

Q Well, I would like you to explain that a little more in 
detail. A Well, if I understand what you want to know, 
you want to know how I influenced them; is that what you 
mean? 

Q Yes. A How did I succeed in doing it? 

Q Yes. A Well, Mr. Milburn is a very close friend of 
mine, was at that time, and has remained so since. He 
is very well acquainted in the steel trade. It was a very 
natural place for me to go to try to find an interest that 
could be helpful to Barium Steel. Mr. Milburn has the con¬ 
fidence of a good many people in the steel industry. If he 
could be identified with the steel undertaking, it would 
influence certain people who are well acquainted with him. 
That was the primary object that I had in going to Mr. 
Milburn. 

Now, Mr. Milburn and Admiral Conard were very 

134 close friends and had been for a number of years. 
Admiral Conard had been retired from the Navy, I 

think, a matter of about a year, or maybe a little less than a 


x 
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year. He was a man that would like to have or wanted to 
have a reasonable amount of activity; he did not want to 
be just retired. So he was interested in an enterprise that 
provided some activity for him. 

Mr. Milburn was able to influence him to become 

135 interested in Barium. 

Q Oh, Mr. Milburn got Conard? A That is 

right. 

Q You did not get Admiral Conard? A Oh, no; I 
did not get him by the hand, or anything; no. 

Q I do not mean that. Is it your testimony that as it 
were you set up a train of events? You knew Milburn, akd 
you introduced him to Sisto; is that right? A That is 
right. 

Q And then Sisto got Milburn to go on the board jof 
Barium? A No. 

Q What? A No, sir; that is not right. 

Q That is not right? A That is not right. 

Q What is right in that connection? Let us clear tt^at 

up. A Mr. Milburn merely worked along to try to wofk 

out something for the Barium Company. He did not go |>n 

the board of Barium until after the transaction with Tobev 

| * 

& Company was consummated. 

Q In other words, then, your testimony is that you per¬ 
suaded Mr. Milburn to go on the board? A Th^t 

136 is right. 

Q Is that correct? A I persuaded him to ta)se 
an active interest in Barium. I did not care whether he 
went on the board or whether he became vice president j?r 
whether he just became a representative; as long as he wjas 
actively interested in it, I had accomplished a purpose. 

Q Didn’t you state in your testimony yesterday that 
Mr. Sisto, who, after all, was in charge of this deal, made it 
a condition of the underwriting that Milburn and Conard 
should go on the board of Barium? A That was not nW 
testimony, Mr. Towers. 
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Q I see. Then I misunderstood. 

Well, then, after Milburn went on the board, or became 
connected with Barium, how did Conard get in the deal?— 
Admiral Conard? A Admiral Conard was on the board 
of Barium Stainless Steel for some months before Mr. Mil- 
bum went on the board of Barium Stainless Steel. 

Q Then it is not your testimony that you procured for 
Barium, or for Tobey, or for anyone else, the services of 
Admiral Conard? Is that correct? A It is my testimony 
that I was responsible for Admiral Conard becoming inter¬ 
ested in the Barium Corporation through my efforts with 

Mr. Milburn and our joint efforts with Admiral Con- 
137 ard. 

Q In other words, you knew Milburn and knew 
Conard? A That is right. I met Admiral Conard through 
Milburn. 

Q What importance, if any, do those matters have to 
your claim? A They have, in my opinion, considerable 
importance, since the services of those two men under con¬ 
tract was desired by Tobey & Company before they would 
proceed with the underwriting, and it was the use of that 
condition that enabled me to secure a fixed participation in 
the underwriting for my firm. I was then employed by 
Johnston, Lemon. 

Q I thought you said yesterday that it was a condition. 
A It was a condition, but not bv Mr. Sisto. You said bv 
Mr. Sisto. 

Q Very well. By whom? A Mr. Sisto stated that it 
was a condition by Tobey & Company, and that was later 
verified by Mr. Eberstadt. 

Q Mr. Rudolph Eberstadt? A By Mr. Rudolph Eber¬ 
stadt, senior partner of Tobey & Company. 

Q And so you feel that you are entitled to compensation 
here because you got Milburn and Milburn got Conard, and 
they became connected with Barium; is that right? A 
That is part of it, Mr. Towers. Do you want to pro- 



138 ceed? That is just part of the chain. That brought 
Johnston, Lemon & Company into the underwriting. 

Q Do you know that Mr. Sisto’s deposition was taken? 
A Yes; I do. 

Q Do you know that Mr. Eberstadt’s deposition was 
taken? A That is right; I know that. 

Q Are you familiar with what they said? A Yes. 

Q So far as you know did Mr. Sisto and Mr. 
have any interest in the outcome of this claim? 
interest in the outcome of my claim? 

Q Yes, sir. A None whatsoever. 

Q Did you testify yesterday with respect to who Sir. 
Eberstadt is? If you did, we won’t repeat it. A I think 
that I mentioned his catastrophe with Tobey & Company, 

Q He is the principal partner of Tobey? A Well, |he 
was the principal partner of Tobey & Company. 

Q Yes, at this time. A That is right. 

Q And Tobey & Company were, what did you say, the 
principal underwriters? A That is right. 

139 Q And Johnston, Lemon & Company were also 
underwriter? A Also underwriter. 


• •••••• 

140 Q Now, as I understand, and I am all the wjay 
down to October 17, 1940, now, as I understand, on 
October 17, 1940, you testified that you and Mr. Milbdm 
went to Nevr York for a conference with whom? A With 
the members of Tobey & Company. 

Q And that would be Eberstadt? A Mr. Eberstaclt, 
primarily yes. 

Q How about Sisto? Was he there? A I don’t thihk 
Mr. Sisto attended that particular meeting. I am not sujre. 

Q And Johnston was in Boston. Was that the time? A 
He came down from Boston, so he told me. I wasn’t in Bos¬ 
ton with him. 


Eberstadt 
A Ajny 
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Q I thought yon testified that yon notified him to come 
down, or something like that. A Oh, no; the arrangement 
for the appointment was made in Washington, bnt he had 
a business appointment in Boston, I think, the day before, 
or maybe the same day, but anyway he flew in from Boston. 
That is all I know. 

Q And he attended the meeting? A Oh, yes. 

Q But you didn’t get Johnston to attend? That is, you 
didn’t procure his attendance? A We made all of 
141 the arrangements for that meeting, and, of course, 

Mr. Johnston, or some partner of his firm, had to 
attend to complete the transaction. I wasn’t authorized to 
do that 




142 Q Mr. Reily, I want to direct your attention now, 
and I certainly don’t wish to confuse you at all, to 
the Racquet Club meeting that you referred to in your 
testimony. I believe that your testimony is that there was 
a further meeting at which a contract was alleged to have 
been consummated between you and Mr. Johnston. Am I 
right? A In connection with Barium? 

Q In connection with Barium. A That is right, sir. 

Q When and where did that meeting take place? A 
That took place approximately at the time that I took up 
my duties w T ith Johnston, Lemon & Company. In other 
words, somewhere between the 1st and 15th of November, 
1939, to the best of my recollection. 

Q Now, that is the time. How about the place? A In 
Mr. Johnston’s private office. 

Q In his private office? A Yes. 

Q What is your recollection about the parties present? 
A Mr. Johnston and I. 

Q No one else? A No one else. 
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143 Q And it was at that conference, according to 
your testimony, that an agreement, an oral agree¬ 
ment, was made with Mr. Johnston that you would share 
profits. Is that correct? A That is correct. 

Q None of his partners was present? A No, sir. 

Q Do you know Mr. Harvey Gramm? A Very well, 
yes, sir. 

Q What was his position with Johnston, Lemon & Com¬ 
pany? A His position when I was there was a partner 
and sales manager. 

Q And you are sure he wasn’t present? A I am sure 
he was not present, when I talked with Mr. Johnston about 
Barium. 

Q You did make retail sales for Johnston, Lemon? A 
Whenever I could, yes, sir. 

Q Is there any dispute as to whether you were paid for 
those sales? A None. 

Q Any claim? A None. 


i 

150 REDIRECT EXAMINATION 

BY MR. OFFUTT: 

Q When Mr. Towers was examining you, he asked you 
if you relied upon making your claim for the money you 
have asked for here, the stock you have asked for, if ybu 
relied upon the fact that there was a change in manage¬ 
ment, and you answered, “In part.” 

Now, will you tell the jury and the Court what entirely 
you rely upon in making your claim here? A I rely En¬ 
tirely upon the agreement that I had with Mr. Johnston 
which was made when I first joined the firm of Johnstcjn, 
Lemon & Company, that I would share in any profits that 
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may result in any way from the Barium Stainless Steel 
Corporation reorganization, refinancing, leasing, or what¬ 
ever we could do in which a profit could be secured for the 
firm. 


• •••••• 


151 THOMAS YANCEY MILBURN 


• •••••• 

DIRECT EXAMINATION 
BY MR. OFFUTT: 

Q Will you state your full name, Mr. Milbum? A 
Thomas Yancey Milbum. 

Q Where do you live, sir? A Washington, D. C. 

Q And where is your business address? A Barr 
Building. 

Q What is your business, sir? A Consulting indus¬ 
trial engineer. 

Q Before engaging in that business, what colleges did 
you attend? A University of North Carolina, civil engi¬ 
neering; University of Pennsylvania, special post-graduate 
work. 

Q Do you mind telling us how long ago that was? A 
’14 Carolina; T5 Pennsylvania. 

Q Since that time, sir, what business have you been 
engaged in? A Well, my father was in the practice of 
architecture. I joined him when I graduated from 
152 school. I stayed with him until 1926. On his death I 
came to Washington from North Carolina and was 
made president of the company. The company was Mil- 



bum, Heiss & Company, Architects. I practiced in jthat 
profession until 1932 and business got so bad you couldn’t 
make a living in it, so I began the practice of consultant. 

I had had, by that time, sufficient experience in building 
construction to be helpful for people away from Wash¬ 
ington who needed contacts to get money to get construc¬ 
tion methods, and generally consultant practice. 

Q Now, what organizations or what corporations l^ave 
you done business with? Can you give us some general idea 
of some of the work you have done? A Well, I was vice- 
president of Murray & Flood, International Engineer^ of 
New York. I represented the City of High Point, North 
Carolina, in a $6,000,000 hydroelectric plant on the Yadkin 
River. I represented the Tampa Shipbuilding and Dry Dock 
Company of Tampa, Florida, in connection with six ships 
that they wanted to build for the Maritime Commission. 
The Nordbergin Gin Company of Milwaukee, Wisconsin. 
The Wisconsin Hydroelectric Power Company of Wiscon¬ 
sin in connection with hydroelectric development of the 
Wisconsin River. 

Is that sufficient? 


153 Q Did you know a Mr. J. A. Sisto, or know of that 
company? A Well, I met him. I didn’t know him 

of my own knowledge. I met him through Mr. Reily there. 
Q What offices do you hold in any organization 

154 at the present time? A Until the 31st of Ithis 
month I was vice-president of the Continental |Gin 

Company of Birmingham, Alabama, who built cotton gin¬ 
ning mills; Milton Brady, industrial engineers, I was presi¬ 
dent of that; Automatic Arms Safety Company, I was 
president of that. 

Q Do you know anything about the Barium Stainless 
Steel Corporation? A Would you like for me to [just 
start and tell you what I do know about it? 

Q Yes. I guess that is a better way to approach it. (Tell 
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us what you know about it, how you go into the matter, and 
that will cover it very fully. A In late ’38 or early 1939— 
I am not sure which; probably a month or two one of the 
other—Mr. Reily came to my office and said that he was 
familiar with the Barium Stainless Steel Corporation, knew 
the president and chairman of the board, or whichever he 
was at that time, Mr. Sisto, and said that he thought the 
company should be making money and they were not, they 
were in debt to the Reconstruction Finance Corporation, 
and he wondered if any of the people with whom I was 
connected might be interested in attempting to put the 
company in better shape than it was. 

I told him if he would get the full information and 
155 plans of the plant and list of their tools, offices, finan¬ 
cial statements, that I would be glad to go into it and 
see what interest might be evidenced. Mr. Reily got that 
for me and I studied the plant and found it to be a pretty 
good little ten-acre plant, with poor management, because 
they weren’t apparently selling anything, and they should 
have been, and I suggested to probably a half dozen clients 
of my office that they might be interested in going into it. 
This, of course, w’ent over the period of practically the 
whole of 1939. Some of them would evidence interest, and 
on closer examination find they didn’t have an interest. 
Others would offer something that was unacceptable to Mr. 
Sisto. The result was that after about a year’s hard work, 
or more, at that time, nothing really was successfully con¬ 
summated. Mr. Sisto came to Washington about the middle 
of that time and asked me if I would identify myself closer 
with him and see if I could sell any of the products that 
they would make, or sell their facilities, which I agreed to 
do but was unsuccessful in at that time. Of course, during 
this period of time Mr. Reily was in and out of my office 
working on the matter, representing the motivating influ¬ 
ence that kept the thing going. I was pretty busy, and 
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didn’t have much time to do other than contact my own 
clients and see if they had an interest in it. 

• •••••• 

I 

i 

158 A Mr. Sisto came to Washington first, several 
times. No, that isn’t right. The first time I met [Mr. 
Sisto I met him in New York with Mr. Reily, and I met him 
there several times before the date that I read here, ifay 
14, when he came to Washington, and that was 1940. 

*•••••• 

160 Q Now, during the period of time when you Mrere 
active in this Barium Stainless Steel matter and 
studying the same, were you in touch with Mr. Reily at 
various times? If so, tell us how often and what you did 
together. A Well, Mr. Reily having brought the matter 
into the office, followed up on it, I would say, weekly at 
least; some times more than that. We made several trips 
to New- York to meet Mr. Griffiths, Mr. Bowman and! the 
other companies that we were trying to interest in |his, 
with Mr. Sisto, and at times some of his associates inj the 
company. I w'ould say that we went to New York not less 
than a half dozen times for that single purpose. 

Each time we saw T Mr. Sisto and once Nobel Jones, who 
was vice-president and Works Manager. Sometimes other 
directors would be in Mr. Sisto’s office. 

Q You mentioned Rear Admiral Conard having gope on 
the board some time in 1940. A That is the best off my 
recollection. 

Q Now, before going on the board, did you have any 
conferences or consultations with any of the members or 
representatives of the Barium Stainless Steel about this 
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change of management or personnel? If so, tell ns what. 
A I, of course, after studying the records that Mr. Reily 
gave me, was quite frank with Mr. Sisto and told him that 
I didn’t think the way the Board was constituted, the way 
they were doing business, that they would get very 

161 far, and I engaged first to attempt to get a continua¬ 
tion of their loan which was overdue, both as to prin¬ 
cipal and interest. I approached the RFC on that basis and 
told them that I felt we could put a Board in there that 
would be acceptable to them and who would, in time, be 
able to work them out of their loan. That met with good 
reception. We were given a six months’ stay of execution, 
as it were, under 77(b) and I think it was just about that 
time that I suggested Admiral Conard to Mr. Sisto as a 
man who the RFC would have faith in as well as confi¬ 
dence in. 

I am sure that that was the reason that Admiral Conard 
went on the Board. 

Of course, later on, the time went on, and I made three 
trips to RFC to get the loan extended, and each time it was 
extended, and ultimately paid in full with all interest, in 
full. 

Q That is after the reorganization? A That was 
after the reorganization, yes. 

Q Mr. Milbum, do you know of the time in October, or 
some time in 1940, when the refinancing of the Barium 
Stainless Steel was discussed with Tobey & Company? A 
I have a transcript from my office record at that time. Since 
that was brought up in my deposition, I brought it here. 

Q Tell us first, how that meeting came about? A 

162 Well, as I said before, nothing had eventuated out 
of the year’s work we did in 1939, and in 1940 we 

kept working on it. Admiral Conard went on the Board in 
May or June, somewhere around the middle of the year 
1940, and after that I talked to Admiral Conard occasion¬ 
ally and he said that while they were doing a little work 
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they weren’t doing very much—they were handicapped |by 
finances—and just at that time I had to get a second exten¬ 
sion of the loan at RFC, and some time in September Mr. 
Reily came in the office and said that he heard that Sisto 
was about to do business with someone else and, of course, 
if he did, why, those of us who were working in there aind 
had put in so much work would be out. 

Q That is September, 1940? A It was September 25, 
1940, to be exact. At that time my notes say “Milbum was 
very apprehensive that Sisto was working on another deal 
and asked Reily to have Mr. Johnston check on Sisto and 
find out what was doing before Milbum committed himself 
to Colonel Bower.” 

Colonel Bower was a British officer attempting at that 
time to get some gun forgings made in this country. 

Shall I go ahead? 

Q Yes, go right ahead. A The matter moved alohg 
several days, September 26th. Reily discussed with John¬ 
ston and insisted that he call Sisto. He called Sis|o, 
163 but stated that he had a deal pending but wopld 
much prefer to do business with Milbum and John¬ 
ston. Milbum gave this information to Reily. Johnstpn 
was in New York at the time. 

We discussed the matter, apparently here, over several 
days. I think I went to Mr. Johnston’s office and Mr. John¬ 
ston and myself, or one of us, called New York, or I did 
when I got back, and talked to Mr. Sisto and asked him ^o 
hold the matter in abeyance until we could get up there, j 

About that time I learned that it was Tobey & Company, 
Mr. R. E. Eberstadt, president, and before I went to New 
York I think Mr. Johnston asked me, or Reily, or some¬ 
one did, would I be interested in continuing with the com¬ 
pany if it was refinanced, and naturally I said since I had 
put so much time and money in the thing, if he thought jit 
could be done so profitably, I would be. 
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An arrangement was made whereby Mr. Johnston, Mr. 
Reily and myself, were to meet in the office of Tobey & 
Company in New York, because Mr. Eberstadt, who had 
been expected in Washington, was unable to get down in a 
period of a week or ten days. 

Q That is Mr. Rudolph Eberstadt? A Yes. He signs 
it R. E. Eberstadt. He was at that time the head of Tobey 
& Company. I don’t know his title. Then we did go 

164 to New York and met in Mr. Eberstadt’s office, that 
is Tobey & Company’s office, on October 17, in the 

afternoon. 

Q When you say “we went to New York,” who went to 
New York on that trip? A Mr. Reily and myself went 
from Washington, and Mr. Johnston, I think, went 'to Bos¬ 
ton the day before, or at any rate he came into New York 
and met us at Tobey & Company some time in the after¬ 
noon, perhaps 2 to 3 o’clock. 

Q Now, up to that time of this trip to New York, Octo¬ 
ber 17th, 1940, which you have given us the date of, had 
Mr. Johnston ever gone any place with you, or Mr. Reily, 
or would you yourself, in handling this Barium Stainless 
Steel matter that you can recall? A Well, I don’t know 
exactly by where had he gone. I had been in Mr. Johnston’s 
office with Mr. Reily and discussed the matter. 

Q Let me clarify it this way: You say you went to New 
York? A Mr. Reily and myself went to New York. 

Q Did Mr. Johnston ever go with you on any of those 
occasions? A No, I do not recall any such trip. 

Q As Mr. Reily went, do you know whether he was in 
his individual capacity or appearing there in behalf of 
Johnston, Lemon & Company? A Well, of course, 

165 I don’t know anything about Mr. Reily’s relationship 
with Johnston and Lemon other than that I was in 

his office with Mr. Johnston and Mr. Reily, and I assumed 
that he was working for him, but I know nothing about his 
contract with him or association or whatever it might have 
been. 




Q Where did that meeting of October 17, 1940, in Ifew 
York take place and what took place? A In the office of 
Tobey & Company, and Mr. Eberstadt was there first. He 
brought in one of his partners, I think, and we talked gen¬ 
erally about things, waiting for Mr. Johnston to arrive. 

Mr. Johnston arrived perhaps an hour after we had been 
there and then Mr. Johnston and Mr. Eberstadt began to 
discuss the proposition. 


Q Now, do you recall any conversation that took place 
with Mr. Eberstadt? A You mean with me? 

Q Yes. Was Mr. Reily present? A Oh, Mr. Reily Was 
present the whole time that I was there. 


• •••••• 

j 

171 Q Did any of that conversation, that you had be¬ 
fore Mr. Johnston arrived, cover anything about you 

and Admiral Conard? 

THE COURT: What you mean there is their go^ng 
on the board of directors, don’t you? 

MR. OFFUTT: Yes, their going on the board of di¬ 
rectors. 

THE WITNESS: I can’t fix anything in my mi^d 
whether it was before or after Mr. Johnston was in tfie 
room. I do know, as I think I testified, that Mr. Eberstadt 
asked me if we would go, and I believe that I testified that 
I told him that under proper inducement that I would, and 
that I also would attempt to get Admiral Conard to remain, 
and I think I also testified that he said that that was vei*y 
important, that he wanted to know that we would jbe 

172 on that board. I believe that is what I testified to. 

Q Did he say how important it was, anything 
further about that? A Well, I think he made it suffi- 
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ciently clear to me that he wanted us on the board, and that 
was a factor in his decision of whether he was going to 
finance, or not. 

Q How did you learn that Tobey & Company were the 
underwriters in this matter? I mean, from whom did you 
learn that? A Well, Mr. Offutt, it would be during that 
period of a week or ten days before the meeting of the 
17th of October, because I wrote Mr. Eberstadt, prior to 
that meeting — although I had never met him — and I 
wouldn’t like to say whether Mr. Johnston or Mr. Reilv 
told me that Tobey & Company were the people. 

Q With whom were you dealing in New York before 
you learned of Mr. Eberstadt of the Tobey & Company? A 
J. A. Sisto. 

Q Can you tell us whether you ever discussed the matter 
with J. A. Sisto of the underwriting? That is, before you 
learned of Tobey & Company? A Yes, I think I testified 
that I had talked to Mr. Sisto over the telephone and he 
said that someone else was in the picture, but that he would 
much prefer to have us in the picture than the other 
173 party, but he did not say who they were. 

Q When you say “someone else in the picture,” 
you are not talking about some other underwriter, are you? 
A Yes. You mean, other than Tobey & Company? 

Q Other than Tobey & Company. A I couldn’t iden¬ 
tify it, because at that time I didn’t know who it was to be. 
In other words, I think I testified that Mr. Johnston, Mr. 
Reily, and myself, discussed, and I don’t know which one 
had learned, that there was going to be introduced some¬ 
one into the picture who would push us out, perhaps, and 
I had no idea who that would be. 

Q Then after you learned of Tobey & Company, and 
were in contact with Mr. Eberstadt of Tobey & Company, 
were you also in contact with a Mr. Sisto? A Oh, yes; 
yes, I saw Mr. Sisto—well, I was going to New York then 
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once a week, sometimes twice a week and I would usually 
drop by or call him on the phone, or try to find out what I 
could. 

Q Do you know how Johnston, Lemon & Company got 
into the picture? A Yes, they were directed to Tobey & 
Company by Sisto. 

Q Now, do you know why they were directed to Tobey 
& Company by Sisto? A Why? 

Q Yes. A No, I do not. I know they were, Jmt 
174 I don’t know why. 

Q Did you ever discuss the matter with Mr. 

Sisto? 

THE COURT: Discuss what matter? 

MR. OFFUTT: Of how they got into the picture. 

THE COURT: Of how who got into the picture? 

MR. OFFUTT: Of how Johnston, Lemon & Company 
got into the refinancing. 

THE WITNESS: Well, Mr. Offutt, after this meeting 
of the 17th, which I returned to Washington with incon¬ 
clusive contacts as far as I was concerned at that time, 
there was an exchange of letters between my office and Mr. 
Eberstadt in which I outlined what I would do and what 
I would expect to be paid for it, which ultimately culmi¬ 
nated in his making an offer to me to go into the company 
as vice-president and onto the board. The next information 
I had was about November 8 when a notice was put on phe 
wire, and also a letter from the Johnston, Lemon Company, 
which was an announcement that the entire deal was set bp, 
and it named Admiral Conard as chairman, and myself! as 
vice-president—I don’t know whether it named Admiral 
Conard, or not, because he was already on the board—but 
it named my entrance to the company; and shortly after 
that I wrote to Mr. Sisto a personal letter and asked him, 
I said that Admiral Conard seemed to be taken care of 
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and I seemed to be taken care of, and that Mr. Reily, 
175 who had probably done as much or more in the thing 
than we had—I think I asked him very facetiously 
how, when, where, what and why he was going to be taken 
care of. He wrote me back and said that inasmuch as he 
had directed Johnston, Lemon & Company to Tobey & Com¬ 
pany, that he assumed that Johnston, Lemon & Company 
would take care of Mr. Reily. 

BY MR. OFFUTT: . 

Q That was Mr. Sisto you are talking about, now? A 
That was Mr. J. A. Sisto. 

Q Do you have that letter? A Yes. 

Q May I see that, sir? A I think I have it here; yes, 
here it is (indicating). 

MR. OFFUTT: May I have this marked for identifi¬ 
cation, please? 

(Letter, dated 11-18-40, Sisto to 
Milbura, was marked Plaintiff’s 
Exhibit No. 7 for Identifica¬ 
tion.) 

MR. OFFUTT: I offer this letter in evidence, Your 
Honor. 

THE COURT: Is there any objection? 

MR. TOWERS: I haven’t read it, Your Honor. 

THE COURT: All right; you may read it. 

(Thereupon, Mr. Towers reviewed the letter.) 

MR. TOWERS: Your Honor, may counsel approach 
the bench? 


THE COURT: Yes. 
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176 (Counsel for both sides approached the bench and 
conferred with the Court, in a low tone of voice, as 

follows:) 

MR. TOWERS: I refer to the second paragraph^ 

THE COURT: What is your objection? 

MR. TOWERS: My objection is to the second para¬ 
graph in particular which contains a feeling where he says 
he feels certain that certain things were to take place. I 
can’t cross-examine Mr. Sisto on this subject, and the]|*e is 
an implication there that I am sure is not justified by! the 
facts in this case. It is a kind of precatory expression on 
the part of the writer. 

THE COURT: Was Mr. Sisto’s deposition takeji in 
this case? 

MR. OFFUTT: Yes, sir, by the defendant. 

THE COURT: Was he interrogated about this letter? 

MR. OFFUTT: No. | 

MR. TOWERS: I will go into that, Your Honor. 

THE COURT: Weren’t you represented at the taking 
of the deposition? 

MR. OFFUTT: We went into that later and I waived 
my right to be there. But no mention was made of the 
letter. In fact, I didn’t know about the letter. 

MR. TOWERS: I didn’t either, Your Honor. j 

THE COURT: I think if you can prove this to 

177 be Sisto’s letter that it ought to go in for what it is 
worth, because one of the very critical things here is 

that this plaintiff w*as the one responsible for Johnston, 
Lemon & Company being named as a participating member. 
That is really one of the critical questions. 

MR. TOWERS: Well, in the second paragraph of phis 
letter the expression is very equivocal. 
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THE COURT: It may be, and yon may argue that it 
means thus and so, and he may argue differently, but I am 
talking now about here is a statement by the man who is one 
of the principals in these negotiations and you are relying 
quite a bit, as I understand it, on his testimony, or at least 
your statement to the Court was that you were. 

MR. TOWERS: Yes, sir, he would have been interro¬ 
gated about this letter had I known its existence, but it was 
not in my hands nor in the hands of my client, you see. It 
was in the hands of this witness who is a stranger to the 
transaction. 

THE COURT: But you could have asked Mr. Sisto 
if he wrote anything or what he wrote, and so forth. He was 
your witness and you could have interrogated him on that. 

It is clearly admissible if it is inconsistent with Mr. 
Sisto’s testimony. 

MR. TOWERS: It is not inconsistent. 

_ i 

MR. MYERS: May it please the Court, may I say 
that there is nothing directly stated by the witness 
178 here. He only infers and feels and assumes. It is no 
direct statement. 

THE COURT: Certainly not. I am not going to the 
weight of it. But I am talking about it is in reply to what 
the witness says he wrote him that this man has done as 
much or more than any of them and how is he going to 
be taken care of, and this is his reply. I think it is perti¬ 
nent. 

MR. TOWERS: If Your Honor sees fit to let it in, 
for the purpose of the record I will preserve an exception. 

THE COURT: Certainly. 

There isn’t any question about that being his signa- i 
ture, is there? 

MR. TOWERS: I believe Mr. Johnston knows his 
signature. 
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THE COURT: Well, ask him. 

(Counsel returned to the trial table.) 

MR. TOWERS: Your Honor, I think there is no ques¬ 
tion as to the signature. 

THE COURT: Well, I will admit it. 

(Letter heretofore marked Plain¬ 
tiff’s Exhibit No. 7 for Identifi¬ 
cation was thereupon received in 
evidence.) 

MR. OFFUTT: May I read this letter now, Your 
Honor? 

THE COURT: Yes. 

MR. OFFUTT: Plaintiff’s Exhibit No. 7, on the let¬ 
terhead of J. A. Sisto & Company, 60 Wall Street, New 
York, dated November 18, 1940. 

The letter is addressed to Mr. T. Y. Milbum, Barr 

_ 7 I 

179 Building, Washington, D. C., and reads as follows: 

“Dear Yancy: 

“My advice to Phil Reily is that he should look for com¬ 
pensation or interest from Messrs. Johnston, Lemon & 
Company. This is in reply to your request as to my opin¬ 
ion—‘where, what, when and why we, you or they should 
do about it.’ 

“Very frankly, in directing Johnston, Lemon & Company 
to Tobev & Company, I felt certain in my mind that Phil’s 
efforts 'would be recognized by them. 

“Sorry to have missed you while you were in New Yotk. 
I hope the next time we can connect. 

“With kindest personal regards, 

“Sincerelv yours,. 

“ j. A. Sisto.” 


! 

I 

I 
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BY MR. OFFUTT: 

Q In your opinion, Mr. Milburn, just how important 
were Mr. Reily’s efforts in behalf of the Barium Stainless 
Steel matter that you have just testified about? 

MR. TOWERS: If Your Honor please, I don’t believe 
that the question is quite proper to ask Mr. Milburn’s 
opinion. 

THE COURT: I am somewhat inclined to agree with 

you. 

MR. OFFUTT: That is all. We have no further ques¬ 
tions, Your Honor. 


• •••••• 


180 CROSS EXAMINATION 

BY MR. TOWERS: 

Q Mr. Milburn, do you know anything whatever with 
reference to any contract that may or may not have existed 
between Reily and Johnston, Lemon & Company? A Ab¬ 
solutely nothing, sir. 

Q You know nothing about that? A No, sir. 

Q You know nothing about whether lie is or is not en¬ 
titled to any compensation from Johnston, Lemon? A If 
I didn’t know they had a contract or some association, I 
couldn’t know that. 




181 Q Anyway, there was a lot of work done by you 
and Mr. Reily? A I felt so. 
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Q What was the result of those efforts? A Well, very 
definitely some results, Mr. Towers. We stayed execution 
from RFC for eighteen months and held Barium alive. We 
did that the hard way without money. We made a report! to 
the company of what they would have to do in order! to 
actively report to the company of what they would have to 
do in order to actively get into big business. We gave Mr. 
Sisto several contacts which he did not have which he laW 
used, such as Admiral Conard and other similar ;in- 
182 stances. 

As far as definite earning money—well, priori to 
that time, we had also contacted the Cleveland office of the 
District Ordnance Office and attempted to interest them in 
the plant if it were usable in their program, ordnance de¬ 
velopment. Stages of the development of Barium, of course, 
started when they were delinquent on a $150,000 loan plus 
interest, stopping them from being foreclosed; of coutse 
protected Barium and kept them in business. I did that jon 
three different occasions before they finally paid off their 
loan and interest in arrears. I am speaking now of all of 
the period of time up to, say, October 17, 1940. 

Of course, one year of that, or approximately one year, 
since I don’t know when Mr. Reily went with Johnston,] it 
was done without Johnston, Lemon, and the other year v^as 
done with Reily with Johnston, Lemon. 

• •••••• 


Q Mr. Milburn, who got the benefit of those services? 
Was it the Barium Company? A Well, I would say 
everybody who has been associated with the Barium Com¬ 
pany, including myself, Admiral Conard, the Barium Com¬ 
pany, Reconstruction Finance Corporation; in other words, 
anyone who has not made any money out of it, made 
183 it because we kept it alive, or I kept it alive, the fiijst 
year that I knew about it. 
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Q Now, you have said that you kept it alive. Do you 
mean that you did or that Mr. Reily did, or both of you, or 
Admiral Conard, or who do vou mean? A Well, we all 
did. 

Q You all did? A I didn’t mean to segregate to 
myself the entire job. It took all of us. 

Q You were engaged in a joint enterprise, as it were, 
of keeping alive the Barium Stainless Steel Corporation; 
is that correct? A Well, I don’t know just how far your 
joint enterprise reaches. There was no relationship be¬ 
tween Mr. Reily and myself. There was no relationship 
between Admiral Conard and myself. There was no rela¬ 
tionship between Johnston, Lemon and myself, other than 
friendship—I knew each of them—and if it were kept alive, 
and if something finally eventuated, I felt that we all might 
make something out of it, but as to joint venture, if you 
mean our combined efforts, it was the effort without the 
combination. 


* • ••••* 


184 Q How did it happen that you went on the Bar¬ 
ium Board? A Tobey & Company, Mr. Eberstadt, 

offered me certain salary and certain stop options to be¬ 
come an officer of the company and go on the board, and I 
did. Although I was connected with the company prior to 
that through my knowledge of Mr. Sisto. 

Q I was going to ask you about that. Now, do you 
believe that Mr. Reily is responsible for the position that 
you occupied upon the board of or as an officer of the 
Barium Stainless Steel Corporation? A Well, I don’t 
know how to answer that question, Mr. Towers. Of course, 
I met Sisto through Reily, and I met Tobey & Com- 

185 panv through Mr. Reily, with Mr. Reily. The inter¬ 
est which I had in Barium Stainless Steel Corpora¬ 
tion was certainly kept alive over a year to two-year period 
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—well, for a year anyhow—by Mr. Reily. What bearing 
that may have had, I don’t believe I could probably say. I 
think that Mr. Eberstadt would have to answer that sjmce 
lie is the one that made the proposition to me. 

Q Mr. Eberstadt asked you to go on the board? A 
Yes. 

Q How about Admiral Conard? How did he happen to 
go on the board? A Late in 1939, after I had made a 
dozen trips to New York and studies of the situation, ind 
found out there was probably work available, I asked Ad¬ 
miral Conard if he would be willing to go on the board and 
he indicated that he would, and I think I communicated that 
to Mr. Sisto and he was asked to go on the board and sub¬ 
sequently did in that year, 1940. 

Q Well, in other words—correct me if I am incorrect— 
but I wish to get the picture clearly in my mind; Mr. Rdly 
introduced you, as I understand, to Sisto? A Thatj is 
right. | 

Q Sisto introduced vou to Eberstadt. Is that correct? 
A No. ‘ I 

Q Reilv introduced you to Sisto? A That is correct. 

186 Q Well, do you remember how you first became 
acquainted with Eberstadt, Rudolph Eberstadt? A 
Well, that is what I am attempting to say there. I think 
that I was introduced to him over the telephone either I in 
Mr. Johnston’s office or in my office, he being in mine, oi* I 
being in his, or when he was due down here and didn’t 
come, after I had been advised that he was going to be the 
man who did the financing. 

Q Now, there are several personal pronouns in here. 
When you say “he,” do you mean he, Mr. Johnston? ]po 
you mean that in connection with the introduction? 
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THE COURT: I think you had better read the ques¬ 
tion, Mr. Reporter, so Mr. Milbum can see what “he” you 
are talking about. 

(The question, as above recorded, was read by the re¬ 
porter.) 

THE COURT: “He” there means Mr. Johnston, 
doesn’t it? 

THE WITNESS: That is right. I am almost sure 
that the telephone conversation took place from Mr. John¬ 
ston’s office, with Mr. Reily and Mr. Johnston and myself 
there. But I won’t, under oath, say that that is so. 
187 It might have been in my office, because Mr. Johnston 
was in my office several times during this period and 
I was in his several times during this period of time. It was 
the critical time of this entire deal because it started with 
my thinking we were out of the picture and wound up with ' 
our being in the picture and there was about a 45-day pe¬ 
riod in there that we were pretty close together. 




189 REDIRECT EXAMINATION 




Q I am looking now at the prospectus, and on page 7 it 
says that the corporation had been informed by the under¬ 
writers that they have agreed with Messrs. T. Yancy Mil- 
burn, Jules R. Brochard, and Admiral Charles Conard that 
if each of them selves as a director of the corpora- 
190 tion for one year from the effective date of this reg¬ 
istration statement, Tobey & Company will grant 
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them the right to purchase 5,000 shares each of confinon 
stock of the corporation out of the 122,600 shares of Tobey 
& Company, which Tobey & Company are granted the rfght 
to purchase under the terms of the underwriting agreement, 
dated October 4, 1940; as and if such options accrue to 
Tobey & Company, at the same—$1.50 per share. 

That is the period of time I am asking you about. You 
say you signed the contract? A That is right. 

Q But you don’t know whether Admiral Conard signed 
such a contract? A You, see, Mr. Offutt, Admiral Conard 
was on the board when I went on it, so I don’t know what 
he mav have done. 

* | 

Q Well, did he agree to serve for that length of time? 

A Admiral Conard served from the time he went on Itlie 
board, which I have testified, I thought, to be May or June 
of ’40, until exactly the same date that I resigned on Janu¬ 
ary 17,1942. 

» • * • * * • I 

193 RALPH S. RICHARD 

i 

• # * • # • • 

DIRECT EXAMINATION 

I 

I 

BY MR. OFFUTT: 

Q State your full name, please. A Ralph S. Richard. 

Q Mr. Richard, where do you live? A 1105 Notth 
Stafford Street, Arlington, Virginia. 

Q Where are you employed? A I am employed |bv 
Johnston, Lemon & Company. 

Q In what capacity? A As office manager apd 
cashier. 

Q Do you have charge of the records that show t|he 
profits of the Johnston, Lemon & Company? A I do. 



88 


• •••••• 

206 A We received 7,000 shares of Barium Stainless 
Steel and received a check for $1,544.13, as recorded 
on that blotter page there (indicating), and that was our 
full underwriting participation in the Barium Stainless 
Steel. 


• •••••• 


215 REDIRECT EXAMINATION 

• •••••• 

THE COURT: Let me interrupt you for a ques- 

216 tion, please. 

MR. OFFUTT: All right. 

THE COURT: I think I was a little bit misled, if 
you call it that, or had a wrong understanding. When was 
this item of $7,000 reported as income—for what year? Do 
you keep a calendar-year basis? 

THE WITNESS: Yes, sir. 

THE COURT: In what calendar year was it re¬ 
ported? 

THE WITNESS: The calendar year 1942. 

THE COURT: 1942? 

THE WITNESS: Yes, sir. 

THE COURT: Because you had an arrangement 
whereby you were to get certain stock and you fixed the 
value as of a certain time in that year? 

THE WITNESS: That is right, sir. 

THE COURT: And you actually received it in ’43; is 
that right? 
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THE WITNESS: Physically received it in *43; that 
is right. 

THE COURT: So you gave it the value you had 
theretofore put on it? 

THE WITNESS: That is right. It wes merely a book¬ 
keeping at that time. 

217 THE COURT: It was stock to balance ihe 

receivables? | 

THE WITNESS: That is right. 

THE COURT: But the receivable was reported as in¬ 
come for the year ’42? 

THE WITNESS: That is right. Which would be 
logical. 

THE COURT: Well, I understand, and it was on an 
accrual basis that you reported that as income, was it? 

THE WITNESS: That is right, Your Honor. 

THE COURT: Don’t you see it now, Mr. Offutt? 

MR. OFFUTT: I think I do, and yet I am not yet 
quite certain about it, Your Honor. j 

THE COURT: Well, it has been quite a little bit con¬ 
fusing because I thought at one stage of the game he ^as 
saying at the time he made that entry that he gave it that 
value by reaching back at a time when he should hajve 
received it and gave it the valuation then, but it appears 
now that he actually reported as income $7,000 because 
he figured he was entitled to so much stock, and as of tjhe 
date he thought he should get it, he thought it had a value 
of $1 a share. 

THE WITNESS: That is right. Your Honor. The 
other side of the entry would show that, Mr. Offutt. 

That shows a credit to that underwriting receivables 
commissions account. 
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MR. OFFUTT: It doesn’t show here where it says 
it was set up in ’42. Come down and show it to me, 
218 if you can. 

THE WITNESS: It would not. This was 
merely a bookkeeping entry at that time. 

MR. OFFUTT: You said it shows it was set up 
in ’42. 

Show that to the jury, if you can. 

THE WITNESS: Well— 

THE COURT: He said it showed that in the receiv¬ 
ables. 

MR. TOWERS: This is merely a bookkeeping entry 
in the year ’42. 

• •••••• 

225 (Thereupon, the jury was excused.) 

MOTION FOR DIRECTED VERDICT IN 
FAVOR OF DEFENDANTS 


• •••••• 

MR. TOWERS: I shall be brief. As Your Honor ! 
doubtless has anticipated, what I purpose to talk about 
has to do with a direction of verdict in this case. 

THE COURT: I assumed it had possibly on the basis 
of the statute of frauds. I don’t know. Is that what you 
address yourself to, or not? 

MR. TOWERS: That is only one phase of the prob¬ 
lem to which I address myself. 

i 

The other phase is the inadequacy of the consideration, 
if any, indeed, that moved from the plaintiff to the de¬ 
fendant in connection with the procurement of this deal. 



Now, I want to go back just one step. Originally this 
case was predicated upon an alleged oral contract! to 
share profits. The pretrial was had upon that basis. Even 
after the pretrial proceedings there was a motion for leave 
to amend, which I opposed. The motion, however, jvas 
granted and the complaint was amended so a§ to 

226 state a cause of action as upon a quantum meruit. 

THE COURT: Well, isn’t the question of con¬ 
tract in it still? 

MR. TOWERS: It is in the alternative. 

Now, in so far as the quantum meruit is concerned, if 
the plaintiff is pursuing his remedy in that regard, and I 
cannot now say whether he is— 

THE COURT (interposing): Let me suggest a ques¬ 
tion in that connection. Has there been any proof of what 
the reasonable value of the services performed are? 

MR. TOWERS: No, sir. ! 

THE COURT: You are not grounding yourself on 
that, are you, Mr. Offutt? 

MR. OFFUTT: No, Your Honor. 

THE COURT: The proof hasn’t been of a charac¬ 
ter that led me to believe, in fact, responsive to some cross 
examination evidence wherein Mr. Reily said he, in part, 
based his claim on doing certain things, and on redirect 
Mr. Offutt asked him what it was that he meant by thjat, 
what did he base his entire claim on, and he said the con¬ 
tract. So I rather got the view that whatever quantum 
meruit there might have been at one time in the picture,! it 
is not in it now, and Mr. Offutt says that is so. 

MR. TOWERS: I did, too, and I am very glad to 
have that clarified because it was only a month ago 

227 that the complaint was amended to reflect the quan¬ 
tum meruit theory, and I thought that was the ulti¬ 
mate theory. 
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THE COURT: Apparently it is the oral contract and 
part performance. 

MR. TOWERS: Your Honor will recall, I am sure, 
that during the course of my cross-examination with Mr. 
Reily, I went near the witness chair and I asked him upon 
what his claim really was predicated. 

I said “Mr. Reily, is it based upon the fact that you 
brought this piece of business to Johnston-Lemon?” And 
he said “Yes,” he did; let’s assume that he did. 

Here is actually what happened according to the plain¬ 
tiff’s testimony. He never was connected with Johnston- 
Lemon until, let us say, the early part of November, 1939. 
When he came with the firm, he says, chiefly in the capacity 
of a wholesale salesman. 

He says at that time that they went up to the Univer¬ 
sity Club and they had this conference and then later they 
got into this star chamber proceeding with Johnston and 
they made a contract, and I suppose it is upon that con¬ 
tract which he now relies in. 

THE COURT: I suppose so. I think possibly you 
needed the Racket Club luncheon conference before the 
office conference to sell out the completion on the thing, 
but I think that in so far as any contract in this 
228 case relative to the Barium Steel Company is con¬ 
cerned, it found itself being in the office conference 
after the Racket Club conference. 

MR. TOWERS: I think so, if the office conference 
took place, and we shall produce proof. 

THE COURT: You understand what T am faced 
with now. I must take as absolutely true everything the 
plaintiff’s testimony shows and all reasonable inferences 
favorable to him from it. 

MR. TOWERS: I so understand, sir, and I am as¬ 
suming that, too. 
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Now, before Reily came with Johnston, Lemon & Com¬ 
pany in November of 1939, and beginning probably with 
the year 1936, Reily had some connection with Barium 
Steel, and Johnston-Lemon had also likewise had a Con¬ 
nection with Barium Steel. 

THE COURT: Oh, yes. As I understand it, they 
took some stock through Mr. Reily for sale to their cus¬ 
tomers. 

MR. TOWERS: I think that was the testimony.! In 

* ! 

any event, Johnston was acquainted with Barium Steel in 
1936. 

Now, between ’36 and ’39, we don’t question the facts, 
we admit the facts, that Reily tried to make 16 deals for 
the Barium Company. He tried the Aetna, the Interna¬ 
tional, and all of them. 

THE COURT: Yes, I remember it pretty clearly. 

MR. TOWERS: None of those deals materialized or 
none of them inured to Reily or Johnston. HenceJ up 
229 to this point, Reily has rendered no service to Jqhn- 
ston-Lemon. He has been trying to make a deal. 

THE COURT: That is right. | 

MR. TOWERS: Now, there came a time in 1^41, 
January of ’41, when the Barium stock came out und^r a 
registration statement for sale to the public. Now, John¬ 
ston is true participator in the underwriting. He was k>ne 
of the underwriters. Plaintiff’s Exhibit 3 shows on the 
left-hand side, as I recall, Tobey & Company in big [let¬ 
ters, and on the right-hand side Johnston, Lemon & Com¬ 
pany. 

Now, we have heard something about the meeting in 
Tobey’s office of October 17. It is a crucial date, 1940, gnd 
it was said by Mr. Reily that at that time the purpose of 
that meeting was the knitting together of the Barium 
Company with Tobey so that Tobey would agree on Octo- 
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ber 17 to take Barium on, and to underwrite it, and he says 
that was the sine qua non of the deal, and but for that 
October 17 meeting, et cetera, Johnston never would have 
received the benefit and the profit that he did. 

Now, he said, what I had to do with the October 17 
meeting was this, I persuaded Conard and Milbum to go 
on the Board. They were there through my offices although 
Milbum testified that he got Conard to go on the Board. 

THE COURT: Well, I think Mr. Reily did, in effect, 
the same thing. He said he got Milbum, and through 
230 Milbum the Admiral was gotten. I don’t think 
that Mr. Reily takes the position that he alone per¬ 
suaded the Admiral to go on. I didn’t so understand his 
testimony. 

MR. TOWERS: Perhaps he doesn’t, but in any event 
he said he persuaded Milbum to go on, and those two 
things, linked up with Tobey, were the sine qua non of the 
underwriting. If it hadn’t been for that service John¬ 
ston never could have profited and therefore he is entitled 
to a reward. 

Now, I wish to call Your Honor’s attention to Plain¬ 
tiff’s Exhibit 3. I am reading from page 9, and it says 
under the heading “Options”, and this is referring to the 
underwriting agreement between Tobey and Barium: 

“The underwriting agreement, dated October 4, 1940, 
(see below under ‘Details of Offering’) between the Cor¬ 
poration and Tobey & Company stipulates that provided 
Tobey & Company purchases all or any part of the said 
250,000 shares of common stock within the ‘selling period’, 
the Corporation grants them the right to purchase”— 
and the options are thereafter discussed. 

Again, on page 10: 

“Under the terms of the contract between the Corpo¬ 
ration and Tobey & Company dated October 4, 1940, the 
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Corporation has agreed to pay the fees of the underwrit¬ 
ers’ counsel, up to $1,500.” 

Now, of course, the important thing, Your Honor, 

231 is that date. October 17, the underwriting contract 
between Tobey and the Barium Stainless Steel Cor¬ 
poration was a fait accompli. This plaintiff predicates Ihis 
claim, apparently—it is shadowy to me, but apparently it 
is predicated upon the basis of the fact that at that Octo¬ 
ber 17 meeting he brought these forces together, and a^ a 
result of that action upon his part— 

THE COURT (interposing): When was the confer¬ 
ence on which it was agreed that Johnston, Lemon & Com¬ 
pany would participate? What is the date of that? 

MR. TOWERS: October 17, 1940. 

THE COURT: Now, isn’t that the only thing that 
is critical to this case, whether or not Mr .Reily, no mat¬ 
ter what in view of, whether it was a number of unsiic- 
cessful efforts or whether some of the efforts had been 
successful as Mr. Milburn puts it, of keeping the company 
alive. No matter what the motivating force might have 
been, if what was done resulted in Johnston, Lemon & 
Company being put in as a participating underwriter, 
then, if the contract was such as to contemplate the shar¬ 
ing of the profits of the venture with Mr. Reily, isn’t that 
enough to make the case? I mean, that is the point. 

MR. TOWERS: Tt would be, Your Honor, T sup¬ 
pose. 

THE COURT: Now, you are talking about considera¬ 
tion. 

i 

MR. TOWERS: I am talking about consideration 

THE COURT: Now, if the consideration of the con¬ 
tract was, and of course again I am taking as true 

232 all the testimony and all the reasonable implications 
favorable to the plaintiff, that Mr. Johnston said 
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“No, I don’t want you working on this Barium business 
on your own time. You have come with us; you have 
made an agreement; now, whatever profits we have, we 
are to share it, including the Barium. Work on my time, 
or on the time that you are supposed to be working for 
me. If something comes in, you get 50 per cent.” 

Now, he had, according to his testimony, struggled quite 
a long period of time to try to do something, and of course 
that means, tried to make some money out of the situation 
that arose from the Barium difficulties, and he hadn’t 
been successful in doing anything more than helping to 
keep it alive, so it was still a potential source of profit. 

Now, it wouldn’t be unconscionable for his new employer 
to say “You may make something out of that” or “We 
may make something out of it. I don’t know whether we 
will or not, but if we do then I will share it with you.” 

Now, that is not a contract without consideration, is it? 
Because he had, undoubtedly, I don’t think there is any 
question about that, he had had a lots of contacts with the 
Barium people and he had a lot of it afterwards as the 
representative of his new employer, and whether he was 
as responsible as he thinks he is for the change in the 
management, or not, he certainly had something to do with 
it. He interested Mr. Milburn in the thing in the 
233 first instance. 

Now, Mr. Milburn didn’t do it all out of eleemosy¬ 
nary motives or simply for friendship to Mr. Reilv. His 
attitude toward Mr. Reily may have given the first con¬ 
sideration of it, but he thought he could profit by the prop¬ 
osition, undoubtedly, and I think presumably he did. But, 
nevertheless, they had been in the picture and had been 
in the picture to such an extent that Mr. Milburn, evi¬ 
dently, made inquiries as to how he was going to be taken 
care of, after first making perfectly clear that his own 
clients weren’t going to have to take care of Mr. Reily, 


so I couldn’t see how it could be said that there was no 
consideration—assuming to be true everything that has 
been testified to, and all the reasonable implicationsr-I 
wouldn’t say that Mr. Johnston made a wholly one-sided 
deal in making the contract in question. 

Do you? I mean, it looks to me like the facts almost 
speak for themselves; some money did come in, a pretty 
substantial piece of money. 

MR. TOWERS: Well, it did come in, but of course 
Johnston had no employee, and Eberstadt, for six years— 

THE COURT: You might prove that Mr. Reily had 
nothing to do with it, but I am talking about how the 
posture of the case finds itself now. 

MR. TOWERS: It is clear to me, number one, frl>m 
Plaintiff’s Exhibit 3, that the underwriting contract 'Was 
not signed by Tobey & Company as a result of apy 
234 effort that Reily expended in and about the busi¬ 
ness of getting Milburn and Conard on the Boafd, 
because it was his testimony that at this meeting it w|as 
said by Tobey & Company “All right, Reily, you go and 
get these fine fellows and we will do the underwriting.” 

My God, they had signed a contract over two weeks 
before; October 4. 

i 

THE COURT: Now, of course I can’t assume th^t 
to be true because he testified somewhat differently 6n 
that score; that is, of getting these people in it, but 
far as the contract here in question being without consid¬ 
eration, I don’t think it reaches that. I mean, the cop- 
tract here was “You work on the Barium business as part 
of your employment with us, and not separate, and if 
money comes in, I am entitled to share 50 per cent of it.i” 

Don’t you see what I mean? 

MR. TOWERS: Yes, I do, Your Honor. 
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THE COURT: Now, his testimony is that his action 
is what is responsible for the business coming in to John¬ 
ston, Lemon & Company, or the underwriting fee, and 
under his testimony it looks that way. 

Now, I am not—and I have to accept that as true now— 
the jury may think differently when you get through with 
them, and I am sure you will make a very earnest and 
vigorous effort to make them see differently, but I 

235 am talking about now as a matter of law. 

, MR. TOWERS: I understand. Well, my prob¬ 

lem goes to the question of whether those services or that 
consideration was substantial. Clearly, we have eliminated, 
or let me say arguendo that we have eliminated the Mil- 
bum-Conard consideration from signing of the underwrit¬ 
ing contract because it was signed before this conference 
of October 17. Let’s just assume that. 

Now, the other consideration would be the intravention 
of Milbum to Barium. He didn’t need to introduce, and 
he doesn’t say that he introduced Johnston to Sisto, or 
Johnston to Eberstadt. He doesn’t claim that. In other 
T words, if his theory be that he was an agent acting between 
two principals, and that he was the successful intermedi¬ 
ary through whom a transaction was consummated, lie 
doesn’t claim that. I am sure his testimony doesn’t go to 
that line of reasoning, but the whole substance was what 
I have in mind, and Your Honor probably recalls the case 
as well as I. It is the case of Hecht Company versus White- 
ford, in which a large verdict had been rendered in favor 
of Whiteford, a real estate man here, and he had suc¬ 
ceeded in consummating a lease for the Hecht Company, 
and what actually took place was that Rosinski knew the 
Hecht Building was for rent so he got in touch with White- 
ford. Through the joint efforts of Whiteford and Rosin¬ 
ski a proposal was made to lease the building for the 
occupancy of the Social Security Board, and the 

236 rental was $38,000 a year. 




Well, the building was leased to the government! for 
$38,000 a year, but different agents were responsible for 
the new lease. 

Now, Whiteford sued and he recovered a very substan¬ 
tial verdict and the case went to the Court of Appeals] 

Here is what the Court of Appeals said, the language I 
have in mind: 

“The appellee”— 

and mind you, they reversed the case and said a verdict 
should have been directed. 

“The appellee Whiteford had also the burden of prov¬ 
ing that the commission of claim represented a fair and 
reasonable value of service.” 

THE COURT: You don’t have that here? 

MR. TOWERS: No, we don’t, but however “the serv¬ 
ices alleged to have been rendered consisted simply in (dis¬ 
covering that the government needed office space and call¬ 
ing its attention to the property. For this trifling effort, 
the compensation allowed amounted to $5,400 and sojne 
cents at the time of the verdict, and would accumulate j at 
the rate of $1,900 a year so long as the government occu¬ 
pied the property. The testimony to support this fee is 
based on a schedule made up by a combination of private 
real estate agents. That is a real estate board, a five p|er 
cent commission. j 

i 

“However, in view of the failure of the appellee 
237 to produce substantial evidence that he was tjie 
procuring cause of the lease, we need not decide 
whether a fee which appears on its face to be unconscion¬ 
able can nevertheless be upheld as reasonable when it jis 
supported by such testimony.” 

Now, the question in my mind and the question which 
I wish to draw to Your Honor’s attention for what it may 
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be worth is this: Can we put supposition upon supposi¬ 
tion, and links in chains to the extent of saying “Well, if I 
hadn’t introduced A to B and if B hadn’t gotten C, or if 
I hadn’t kept the X Corporation alive, whatever that 
means, then Johnston never would have derived this profit. 

THE COURT: He doesn’t have to go that far to 
make out his case at this moment. 

All he has to do is show that there was a contract, and 
that, I must take as true. You must take it as true 
arguendo now, that if Johnston made any money out of it, 
he was to get half of it, and he did make some money out 
of it. That is all you have to do to prove the case. 

Now, you can’t say now for the purposes of this motion 
that the services rendered are negligible. You are saying 
now that the contract had no consideration. 

Now, at the time the contract was made, it wasn’t known 
what he was going to do, and it wasn’t required that he 
do anything. 

He was presumably known to be working with 
238 these people, and it was known that he was still 
working in their interest to make something out of 
it. But what he was to do wasn’t part of the contract. 

The contract was “If any money is made out of it, I am 
to get half of it and you are to get half of it.” 

All you have to do is show the contract and show that 
there was money made out of it to make a prima facie 
case. 

So you can’t look forward to what was done to deter¬ 
mine whether or not the contract, itself, had any considera¬ 
tion. 

The consideration of the contract was “I will keep or, 
doing what I can do so that we can make some money out 
of it.” His part of the thing was “You do it on my time. 
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I will give you the opportunity, the time, and maybe the 
expense money of helping you do it, but I am to have half 
of what you make/’ 

MR. TOWERS: Your Honor may be quite rilght 
about that. I wanted to call it to your Honor’s attention. 

Now, in respect to the statute of frauds, I have thought 
about it a good deal. This is an oral contract. I could 
argue to the jury that it doesn’t make sense that such a 
big contract would be made. 

THE COURT: Yes, you can do that on whether j or 
not the contract was made, or not. 

MR. TOWERS: But I have thought about it a lot. 
I take it that this is such a contract that could have been 
performed within a year. 

239 THE COURT: That is the point I was think¬ 
ing about. 

As I understand it, the statute is a shield against oral 
contracts which are made which are not to be performed 
within a year. Now, what actually happens is not tjhe 
criteria, but it is what is intended at that time to happen. 

MR. TOWERS: That is correct, Your Honor, and I 
believe also that after services have been performed, As¬ 
suming, as plaintiff says he performed services, the plfea 
isn’t good. 

i 

THE COURT: No, part performance takes it out Af 
the statute. 

MR. TOWERS: Hence, when you mentioned the 
statute, we have pleaded the statute and I have devoted a 
lot of thought to it, and I wouldn’t attempt to argue further 
upon that point, sir. i 
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I take it that the motion will be overruled! 

THE COURT: I think I must at this time overrule 
your motion to direct a verdict, and I think I am right in 
doing it. 

MR. TOWERS: Yes, and purely for the purposes of 
the record, I may have an exception? 

240 THE COURT: Your exception will be noted. 

• •••••• 

PHILIP K. REILY, 

• •••••• 

246 DIRECT EXAMINATION 
BY MR. OFFUTT: 

Q Mr. Reily, after you obtained this letter, the orig¬ 
inal letter—I will put it this way: Did you obtain the orig¬ 
inal copy of this letter on March 5, 1940, which was ad¬ 
dressed to Johnston, Lemon & Company, and signed by 
J. A. Sisto of the Barium Steel Corporation, return 

247 it the next business dav to Mr. Johnston in his 
office, and did he put it in the safe with a lock on it 

at that time? A He did, sir. 

Q Do you have your original records which you kept 
in connection with your expenses incurred while you were 
working on the Barium Stainless Steel matter which would 
show your expenses for March 4 and 5, of 1940? A I do. 

Q Are they records made at the time this took place? 
A That is right. 

• •••••• 

(3 yellow slips, heretofore marked 
Plaintiff’s Exhibit No. 9 for iden¬ 
tification, were received in evi¬ 
dence.) 
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MR. OFFUTT: May I read them to the jury, your 
Honor? 

THE COURT: Yes. 

248 MR. OFFUTT (reading): j 

♦ 

“Phil K. Reily—Expense Account; New York City, 
March 4 and 5. 

“Business—Barium Stainless Steel Corporation. 
“Railroad fare—$16.10. 

“Hotel and meals—$13.60. 

“Taxi, entertainment, and miscellaneous—$6.45. 

“Total, $36.15.” 

BY MR. OFFUTT: 

Q Who paid for that expense? A Johnston, Lenjon 
& Company. 

******* 

253 MR. TOWERS: Your Honor, before we pur¬ 
sue this matter of instructions, and I don’t want to 

consume time, I shall be very brief; I renew my motion for 
a directed verdict based upon the argument that I made| to 
your Honor the other day, namely, that the contract w[as 
lacking of consideration. I should amend that to say sub¬ 
stantial evidence of consideration. 

• •••*** 

254 THE COURT: First I think I will adhere to 
the ruling I have made, that if the plaintiff’s tes|ti- 

money is to be believed, the contract such as he testified 
about did have mutuality to it that would make it an en¬ 
forceable contract, and therefore I should not direct a ver¬ 
dict on it, because I think it should be left to the jury ito 
determine whether there was such a contract or not. 
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259 CHARGE TO THE JURY 

THE COURT (Morris, J.): Members of the 
jury: I am quite sure you understand what kind of an 
action this is. It is a suit brought by the plaintiff to re¬ 
cover damages against two defendants, members of the 
firm of Johnston, Lemon & Company for what is alleged 
to be the breach of a contract made and entered into be¬ 
tween the plaintiff and the defendants. 

The jury is instructed that if you find that the plantiff 
Reily and the defendant Johnston entered into an oral 
agreement whereby they agreed that Reily was to continue 
his efforts in connection with the Barium Steel Company, 
and that if any profit should accrue to Johnston, Lemon & 
Company from Barium Steel, that they were to equally 
share such profits, and if you further find that Reily did 
continue his efforts in connection with the Barium Steel 
Company and thereby assisted or contributed in the ac¬ 
crual of profits to Johnston, Lemon & Company, your ver¬ 
dict should be for the plaintiff. 

If the plaintiff is to recover in this case, by reason of 
his having brought the Barium Stainless Steel Corporation 
deal to the defendants, he must prove by substantial evi¬ 
dence that he assisted and contributed in bringing about 
the choice of defendants as co-underwriters. 

Now, the burden of proving those things is upon the 
plaintiff. He cannot recover unless he does prove those 
things that I have stated by a fair preponderance of the 
evidence. 

260 Now, you must understand what that term means. 
It means that the evidence on those points that he 

must prove must be more satisfying as to its truth, more 
convincing to you than the evidence to the contrary on 
those issues. It does not necessarily mean the greater 
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number of witnesses, nor the greater mass of testimony. 
It means just what I have said, that the evidence to pre¬ 
ponderate must weigh heavier, must be more convincing, 
and satisfying, as to its truth than the evidence on those 
issues to the contrary. It must weigh more. 

If it weighs less, if it is not as convincing as thq evi¬ 
dence to the contrary, of course it doesn’t preponderate. 
If it is equal and you can say that it is neither more nor 
less than the evidence to the contrary, it does not pre¬ 
ponderate. If it is more satisfying to its truth, more, con¬ 
vincing to you than the evidence to the contrary, then it 
does preponderate. 

Now, certain stipulations have been made in this I case 
to eliminate some questions that you might otherwise 
have to struggle with. 

In making such stipulation, you must keep clearly in 
mind that it carries no implication at all that there is j any¬ 
thing agreed upon except what the stipulation stated be¬ 
cause the issue is perfectly clear on the part of the plain¬ 
tiff that there was a contract, on the part of the defend¬ 
ant that there was no contract. On the part of the plain¬ 
tiff that he contributed certain assistance toward 
261 getting the profits that did come into the firmj and 
the contention by the defendant that he diet not 

do so. 

But it has been stipulated that should you find fojr the 
plaintiff, what the damages w r ould be under the evidence 
in the case. 


Now, the statement of the issue is simple. I have 
262 stated it. The questions I have mentioned to you 
are the questions you are to decide. They are to 
be decided by you by weighing the evidence which you 
have heard, rejecting and discarding any of it that you do 
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not believe to be true and accurate, and basing your judg¬ 
ment on that which you do believe to be true and accurate. 

You are the sole judges of the facts in the case. It is for 
you to determine those facts by weighing the evidence as 
I have said. You are the sole judges of the credibility of 
the witnesses. It is for you to say what you believe to be 
true and accurate of what you have heard as evidence and 
testimony in this case and what you do not accept to be 
true and accurate. 

Now, in determining the credibility of the witnesses, in ! 
determining what evidence you accept to be true and 
accurate, or otherwise, you may call to your aid and assist¬ 
ance certain guides, certain principles which the law, out i 
of long experience, recognizes to be reliable ones; not 
necessarily infallible, and, therefore, you are to 
263 make use of them only to the extent that you think 
they help you to arrive at the truth. 

For instance, in weighing the testimony of any wit¬ 
ness, you may consider the interest, if any, which such 
witness has in the outcome of the trial, and consider and 
determine whether or not such interest has or has not 
colored or affected the testimony there. You may consider 
the opportunity or lack of opportunity of a witness to know 
the matters about which the witness is testifying, his oppor¬ 
tunity to have observed such matters. You may consider the 
capacity and ability of a witness to have accurately recol¬ 
lected and accurately related what the witness did observe 
and know. You may consider the reasonableness or unrea¬ 
sonableness of a witness’ testimony in helping you to de¬ 
termine whether to accept it as true and accurate, or other¬ 
wise. Its probability or improbability. You may consider i 
with respect to those witnesses that you have seen, the i 
appearance and demeanor of a witness on the stand, which 
is simply another way of saying what all of us do in every- i 
day life, you take into consideration by the way a person 
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looks and acts whether that person is telling that which 
he actually knows to be true, or the contrary. 

If you believe it is shown that any witness is biased or 
prejudiced either for or against either party to this cause, 
you must consider and determine whether or hot 

264 such bias or prejudice, if any, has or has not Col¬ 
ored or affected the testimony of such witness. If 

you believe any witness has testified falsely concerning 
any material fact in the case, and as to which the witness 
could not reasonably have been honestly mistaken, you 
have the right to reject and discard entirely all that t)iat 
witness has testified to on the principle that one yrho 
testifies falsely about one material matter may be testify¬ 
ing falsely about others or all. 

I say you have the right to do that, namely, to discard 
all the testimony of a witness who you believe has testified 
falsely to a material matter, but you are not requiredj to 
do that. 

You may if, in your good, sound judgment and discre¬ 
tion you think you should, accept as true part of whai a 
witness has testified to if you believe it to be true, e^en 
though you do reject as false other parts of the testimony 
of such witness. Which illustrates the wide latitude tl^at 
the law leaves to your judgment and discretion with re¬ 
spect to what weight to give the testimony of such a wit¬ 
ness. 

Now, if after weighing all of the evidence as I have told 
you you should, you find that the plaintiff is entitled to 
recover according to the principles I have just outlined 
to you, and that that has been shown by fair preponder¬ 
ance of the evidence as I have explained that to you, j it 
would be your duty to find your verdict in favor bf 

265 the plaintiff and fix his damages in the amount thfrt 
I have stated to vou. 
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If, on the other hand, you do not believe that the plain¬ 
tiff has shown by a fair preponderance of the evidence 
that there existed the contract or that he performed the 
contract so as to assist or contribute in the accrual of these 
profits to the defendants, it would be your duty to find 
your verdict in favor of the defendants. 

In any event, as I have said, you shall find a verdict in 
favor of the defendants on the counter-claim of $583.86. 

Now, in the liberations if you should discover that I 
have not explained clearly some point which I have tried 
to make clear, you may let me know through the bailiff 
and I shall undertake to explain it better. 

Is there any instruction that counsel for either side 
thinks I should give which I haven’t, or clear up anything 
that I have? If so, come to the bench. 

MR. TOWERS: May we approach the bench, Your 
Honor? 

THE COURT: Yes. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court in a low tone of voice as follows:) 

MR. TOWERS: Your Honor, I think the charge that 
Your Honor has made is eminently fair and in accordance 
with our understanding. There is one question that re¬ 
mains in my mind, and that is whether we are perfectly 
clear on this question of consideration. 

266 THE COURT: Well, you have saved vour 
point on that. I gave the charge that I considered. 
I mean, iu asking you if there was any other charge that 
you thought I should give, it was not going to affect what 
we have already decided. 

MR. TOWERS: That was my only apprehension. 
Thank you. 

THE COURT: Certainly. 
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RALPH S. RICHARD 


was called as a witness for and on behalf of ithe 
defendants and, having been previously duly sworn, Was 
examined and testified further as follows: 

DIRECT EXAMINATION 

BY MR. TOWERS: 


Q Mr. Richard, will you state again, if you haven’t 
stated previously, your connection with the firm of John¬ 
ston, Lemon & Company. A I am Office Manager and 
Cashier. 

Q And what was your relationship to the firm in No¬ 
vember of 1939? A At that time I would have probably 
been classed as the head bookkeeper or probably as ithe 
accountant. 

Q Accountant? A Accountant or head bookkeeper. 

Q Were you at that time in immediate charge of the 
books and records of the organization? A I was. 

MR. TOWERS: May I have this document marked 
as Defendant’s Exhibit No. 1 for identification, 
273 please. 

(Document entitled “Tobey & 
Company, Report on Under¬ 
writing of Capital Stock; of 
Barium Stainless Steel 0 
poration for the period frj 
January 2, 1941 to March 
1942” was marked Defend¬ 
ant’s Exhibit No. 1 for iden¬ 
tification.) 


or- 

iom 

31. 
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♦ 


BY MR. TOWERS: 

Q Mr. Richard, referring to Defendant’s Exhibit No. 
1 for identification, will yon tell the Court and jury what 
this blue paper represents? A This blue paper com¬ 
prises the certified accountant’s report of the underwrit¬ 
ing profits of the Barium Stainless Steel deal. It shows 
the distribution of— 

MR. OFFUTT: I object to what he says it shows. 

THE COURT: Yes. You are just designating what 
it is now. It has not been offered in evidence yet. 

THE WITNESS: All right. 

MR. TOWERS: I offer this in evidence, Your Honor. 

THE COURT: Well, is there objection? I was as¬ 
suming you were discussing the matter with Mr. Offutt. 

MR. TOWERS: It requires a little explanation, and 
I was trying to make it clear to Mr. Offutt just what the 
purpose of the paper is and what its nature is. 

THE COURT: In the light of that, do you have 
objection to its admission? 

MR. OFFUTT: May I confer with my associate coun¬ 
sel? 

274 THE COURT: All right. 

MR. OFFUTT: We have no objection now, to 
it, Your Honor. 

THE COURT: Let it be admitted, mark it Defend¬ 
ants’ Exhibit No. 1. 

(Thereupon Defendants’ Exhibit 
No. 1 was received in evidence.) 


I 
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BY MR. TOWERS: 

Q Now, Mr. Richard, will you state from the stand¬ 
point of an accountant exactly what this paper represents. 
A This paper represents a certified examination by Louis 
D. Blum & Company, who are New York certified public 
accountant, that certifying that they made an examination 
of the transactions relating to the underwriting of the 
Barium Stainless Steel deal, showing the income and ex¬ 
penses and the net profit from the deal and a distribution 
of that profit to the finders and the underwriters in ^he 
deal. 

Q Now, the principal underwriter in the deal was Who 
or what firm? A Tobey & Company. 

Q Is this report addressed to Tobey & Company? A 
It is addressed to Tobey & Company. 

Q And the copy which you now have in vour hand ^as 
sent by Tobey & Company to Johnston, Lemon & Com¬ 
pany. Is that correct? A Yes, sir, that is correct. 

Q As of what date was the distribution of profit 
275 from the Barium Stainless Steel deal, according to 
this accountant’s report, made? A The distribu¬ 
tion of profit was made for the period ending March 31, 
1942. 

Q And that profit was, according to this report, what? 
A 7,000 shares of Barium Stainless Steel stock. John¬ 
ston, Lemon & Company’s share was 7,000 shares of Bar¬ 
ium Stainless Steel stock and $1544.13; underwriting prof¬ 
its. 

302 RECROSS-EXAMINATION 

BY MR. OFFUTT: 

Q That $1544 and some cents that Mr. Towers asked 
you about, is part of the cash profit coming out of tjie 
Berium Stainless Steel, isn’t it? A That is right. 
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Q It has nothing to do with selling stock? A That 
is right. 


»•••••* 

303 Q What I am asking you about, you merely put 
it on the books, no stock, no money changed hands 

304 at that time? A Naturally that is right. Phys¬ 
ically none. 

BY MR. OFFUTT: 

Q And you didn’t get the stock until January 26, 1943? 
A That is correct. Physically received the stock at that 
time. 

Q And you made the income tax return as to the stoc! 
for the year 1942, but you didn’t solve that income tax 
return until 1943, March 15, the limit? A That is cor¬ 
rect. 

Q Now, you didn’t say anything about the $1544.13. 
Did you declare that in your income tax of 1942? A The 
$1544.13 has been reserved as a possible expense, legal 
expense arising out of this suit. 

Q Did you declare that in 1942? A Well, under a 
proper accounting treatment, an item such as that could 
be properly credited to a reserve for contingencies, and 
was properly credited and has been carried as a reserve 
for contingencies, even though there was no liability 
thought to be due on the case, there would be certain legal 
fees and so forth arising out of the case. The item has been 
so set up in a reserve for contingencies. 

Q You mean you anticipated a suit by Mr. Reilv back 
there when you made that return? A The cash item was 
received June 28, 1943. 

Q Yes, but you knew’ it was going to come just 

305 like you did this stock when you got this May 12, 
1942, didn’t you? That is the date I read on there, 

May 12, isn’t it? A That is right. 
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Q And that is the day you got it, shortly after that? 
A That is true. 

Q And the $1544.13 is right in there, isn’t it? A 
That is correct. That is our participation, and I showed 
it according to the blotter yesterday. 

Q Mr. Reily wasn’t with your company in 1942. He 
left in June, 1941, didn’t he? 

• •••••< 

Q Why didn’t you make that claim—I don’t mean to 
repeat a question, but why didn’t you enter that $1544.13 
on your income tax return at the same time you did 
306 the 7000 shares of stock as $7,000 which you had not 
received yet? A Well, I can’t give you any par¬ 
ticular reason for it myself. 

THE COURT: What is that? 

THE WITNESS: I can give no reason for it, Your 
Honor. 

THE COURT: Let me understand better than I 
do. When you got this audit report, it showed to you that 
there was due to Johnston, Lemon & Company certain 
stock, didn’t it? 

THE WITNESS: That is right, Your Honor. 

THE COURT: And you set that up in an account 
receivable on account of that, didn’t you? 

THE WITNESS: That is correct, Your Honor. 

THE COURT: And when you got the stock, you then 
transferred the credit to the stock? 

THE WITNESS: That is right, the stock account. 

THE COURT: Now, I am interested, too, in knowing 
why when you got this statement you didn’t set up some 
item of accrual of $1,500 odd. 
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THE WITNESS: I know of no reason why it was 
not set up at the time. 

BY MR. OFFUTT: 

Q And the only thing you know about it is that it 
might have been held for that possible legal expenses in 
connection with this case. Is that what you had said? A 
At the time of receipt in June of 1940—1943, I am 
307 sorry—I know there was a discussion made at that 

time between, and instructions given to me by the 
partners that even though they considered there was no 
liability due under this suit, that they considered it logical 
that it could be set up in reserve for contingencies. 

THE COURT: Well, the suit had already then been 
instituted? 

THE WITNESS: Yes, it had been instituted at that 
time. 


• ••••• 

JAMES H. LEMON 

• ••••• 

DIRECT EXAMINATION 


• •••••• 

319 Q Do you general partners have any general 
practice, or not, with reference to the formation of 

contracts of an important nature in your business? A 

Why, they are naturally discussed and discussed thor¬ 
oughly. 

320 Q Among all partners? A Among all part¬ 
ners. I, certainly as I am one of the two managing 

partners. 

Q Do you know anything whatever, and if you do 1 

want you to state it, with reference to an alleged contract 
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that is supposed to have been made with your firm be¬ 
tween Mr. Philip K. Reily and the firm to the effect [that 
Mr. Philip K. Reily would share 50 per cent of the under¬ 
writing profits that the firm might earn in the 1941 under¬ 
writing of the Barium Stainless Steel Corporation’s |:om- 
mon stock? A I know of no such contract. 

• •••••• 

351 HARVEY B. GRAM, JR. 

• •••••• 

360 REDIRECT EXAMINATION 

• ••••• t 

Q Mr. Gram, as sales manager of Johnston, Lemon & 
Company, did Mr. Reily ever mention to you at any time 
the alleged agreement under which he was to shar6 50 
per cent of profits on the Barium deal, underwriting prof¬ 
its? Did he mention that agreement, that secret agree¬ 
ment between him and Mr. Johnston at any time? A Mr. 
Reily never mentioned to me any agreement that he had 
with Mr. Johnston or with the firm as to any profit other 
than the profits right here (indicating Exhibits No^. 2 
and 2-A.) 

BERNARD J. NEES, j 

361 DIRECT EXAMINATION 

• •••••• 

Q State your name, please, sir. A Bernard J. Njees, 
N-e-e-s. 


Q And where do you live, Mr. Nees? A 4415 Clagett 
Street, Hyattsville, Maryland. 

Q You are connected with the firm of Johnston, 

362 Lemon & Company! A I am. 

Q Are you a partner? A I am, sir. 

Q When did you first become connected with the firm? 

A In November, 1929. 

• •••••• 

Q Now, you remember, do you not, the fact that Mr. 
Reily was a salesman with your organization? A That 
is right, sir. 

Q What do you know, if anything, concerning the cir¬ 
cumstances surrounding his employment? A I know 
nothing of the circumstances. 

Q Well, let me ask you this: Does your firm 

363 have any policy with respect to a discussion as 
among partners of all important contractual and 

other relationships that the firm enters into. 

Do you have any policy? A Yes, sir. 

Q What is that policy? A Generally any important 
contracts or relationships are discussed between the part¬ 
ners. 

Q Now, I want to draw your attention to an alleged 
contract between your firm and Philip Iv. Reily, the plain¬ 
tiff in this case, under which contract it is claimed Mr. 
Reily is entitled to half of the underwriting profits grow¬ 
ing out of the 1941 underwriting of the Barium Stainless 
Steel Corporation stock. 

Do you know anything about such a contract? A I do 
not. 

Q Was such a contract ever discussed with you by 
any member of your firm? A It was not. 

Q Was such a contract ever discussed with you by Mr. 
Reily? A Not to my knowledge. 
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377 THE COURT: Now, 1 understand that counsel 
wishes to read into evidence certain deposition^. 

What is the first deposition to be read? 

MR. TOWERS: The deposition, sir, is that of Joseph 
A. Sisto. 

MR. MYERS: Yes, sir. j 

THE COURT: How do you spell it? 

ME. TOWEES: S-i-s-t-o. 

THE COURT: Now, members of the jury, where Wit¬ 
nesses cannot be present at the trial, there is a provision 
in law under which their testimony may be taken by depo¬ 
sition, and the testimony of this person, Joseph A. Sigto, 
has been taken in this cause by deposition, and you 

378 will receive that testimony as any other evidence 
offered in the case and give it consideration aljmg 

with all of the other evidence in the case. It is subjeci: to 
the same scrutiny that you apply to testimony givenj in 
the presence of the jury to the extent that you can, and if 
you believe it, you must give it the weight that you wpuld 
give the testimony given in court. 

Proceed, Mr. Towers. 

(The deposition referred to was read as follows:) 

i 

“Question: Will you give the Reporter your name?! 
“Answer: Joseph A. Sisto. 

“Question: Your residence? 

“Answer: 447 Ridgewood Road, South Orange, New 
Jersey. 

“Question: What is your occupation, Mr. Sisto? 
“Answer: I am a banker and industrialist. 

“Question: Are you in any way connected with the 
Barium Stainless Steel Corporation? 

“Answer: Yes. T am chairman of the Board of direc¬ 
tors, and a director of the corporation. 
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“Question: Were you in any wise connected with that 
corporation in 1941? 

“Answer: Yes, I was. 

“Question: In what way? 

“Answer: As president of the corporation, and 

379 a director, and representing one of the largest stock 
ownerships of the corporation. 

“Question: Mr. Sisto, are you acquainted with Mr. 
James M. Johnston, a member of the firm of Johnston, 
Lemon & Company, of Washington, D. C. 

“Answer: Yes, sir. 

“Question: Are you also acquainted with a man by the 
name of Philip K. Reily? 

“Answer: Yes. 

“Question: Do you know anything about the partici¬ 
pation of Johnston, Lemon & Company in the public offer¬ 
ing in 1941 of certain shares of the Barium Stainless Steel 
Corporation? 

“Answer: I do. 

“Question: Did Mr. Reily have any part in obtaining 
participation in this offering by Johnston, Lemon & Com¬ 
pany, so far as you know? 

“Answer: No. 

“Question: What do you know, Mr. Sisto, if anything, 
concerning the manner in which Johnston, Lemon & Com¬ 
pany had a participation in this offering? 

“Answer: When the corporation sought a banker to 
do some financing for the Barium Stainless Steel Corpo¬ 
ration we had approached several New York houses and, 
amongst them, was Tobey & Company. Mr. Rudolpli 

380 Eberstadt, the principal partner, carried on nego¬ 
tiations with me, which resulted in our entering into 

a contractual relation for the issuance of some shares of 
Barium. During the negotiations I had indicated to Mr. 
Eberstadt the desirability of the issue and that previ¬ 
ously, in either 1936 or 1937, J. A. Sisto & Company had 
also made an issue of stock and had interested many out- 
of-town dealers in placing the shares. 
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“I pointed out to Mr. Eberstadt that amongst them 
were several that I thought would follow on with him in 
the placing of these shares, and amongst the larger deal¬ 
ers I indicated Johnston, Lemon & Company, as ojie of 
the houses who had previously placed a numerical [num¬ 
ber of shares with their clients. 

“Mr. Eberstadt replied that he knew the Johnston- 
Lemon outfit 1 very well, as he had previously had dealings 
with them, and. that he might give them a ring to see 
whether or not they would have a continued interest ih the 
shares of the Barium Company. j 

“Evidently this resulted in their doing business 
gether, as indicated in the public prospectus offering the 
shares. I might add that I wanted to introduce various 
dealers to Mr. Eberstadt and I recall that he specifically 
stated that he needed no introduction to JohnSton- 
381 Lemon, as they had had several deals with them. 

“That is the extent of my knowledge as to!how 
Johnston-Lemon came into the picture. 

“I know of no intermediaries or connections that 
brought it about. What I have just stated is, to the best 
of my knowledge, all that transpired, so far as I was con¬ 
cerned, with Tobev & Company’s inviting Johnston-Lemon 
into the business.” 

MR. TOWERS: Will you refer to Mr. Eberstadt’s 
deposition? 

THE COURT: This is the deposition of Rudolph 
Eberstadt. 

MR. TOWERS: Yes, sir. 

MR. MYERS: Taken on the same day, Your Hcjnor. 

THE COURT: When w T ere they both taken? 

MR. TOWERS: They were both taken on the bsth 
day of October, 1943, in New York City. 
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THE COURT: All right. 

(The deposition referred to was read as follows:) 

“Question: Will you state your full name? 

“Answer: Rudolph Eberstadt. 

* ‘ Question: Your residence ? 

“Answer: Canton, Ohio. 

“Question: What is your occupation, Mr. Eberstadt? 

“Answer: I am president of Barium Stainless Steel 
Corporation, a Delaware corporation. 

“Question: I want you, if you will, Mr. Eber- 
382 stadt, to identify a prospectus that I now hand you, 
and state what that prospectus is. (Paper handed to 
the witness.) 

“Answer: That is a prospectus reflective of a public 
offering of 250,000 shares of the common stock of Barium 
Stainless Steel Corporation, dated January' 2, 1941. 

“MR. TOWERS: I ask the notary to mark for 
identification the prospectus just identified by the witness. 

“Said prospectus was marked De¬ 
fendants’ Exhibit 3 for Identi¬ 
fication, October 28, 1943. 

“Question: Am I correct in stating that Tobey & Com¬ 
pany was the principal underwriter in this deal? 

“Answer: That is correct. 

“Question: Were there any other underwriters? 

“Answer: Johuston, Lemon & Company, Washington, 
D. C. 

“Question: Will you state the circmnstances under 
which Johnston, Lemon & Company became an under¬ 
writer in this offering? 

“Answer: Tobey & Company and Johnston, Lemon & 
Company in previous instances had done a great deal of 
business together: Johnston-Lemon had sold a great deal 
of stock which Tobey & Company had underwritten. In 
this instance, namely, the Barium Stainless Steel Corpo- 
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ration underwriting of 1941, Johnston-Lemon, by 

383 reason of their previous relationship with Tobey & 
Company, were approached by us with a view jto- 

wards joining us in this underwriting. The underwriting 
was discussed, a meeting of the minds as to participation 
was arrived at, and they became underwriters with us at 
our invitation. 

“Question: Do you happen to know Mr. Philip JK. 
Reily? 

“Answer: I have met him. 

“Question: To your knowledge, did Mr. Reily bring 
Johnston, Lemon & Company, or any member of tl|at 
firm, into this deal with Tobey & Company? 

“Answer: In no shape, manner or form, did he have 
anything to do with it. 

“Question: Mr. Eberstadt, in the underwriting busi¬ 
ness, what is meant by the term ‘finder’? 

“Answer: A finder is an individual who brings a finan¬ 
cing or a piece of business to an underwriter and, by rea¬ 
son of bringing the business to such underwriter, receivtes 
compensation for such introduction. 

“Question: Were there any finders in the 1941 Barium 
deal? ' 

“Answer: There were two. One, James H. Shackle- 
ton, of 41 South Clinton Street, East Orange, New Jerse^, 
and another, William Norins, of 123 East 37j;h 

384 Street, New York City; and both of those findefs 
were instrumental in interesting Tobey & Company 

in this business. 

“Question: Were these finders compensated for thefr 
services? 

“Answer: They were. 

“Question: Was Mr. Reily a finder, in this case. 
“Answer: No. 

“Question: Was Mr. Reily, either directly or indi¬ 
rectly, the agent through whom Tobey & Company or the 
Barium Stainless Steel Corporation were brought into coi}- 
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tact with Johnston, Lemon & Company or any of the mem¬ 
bers of that firm? 

“Answer: No. 

i 

“MR. TOWERS: I have no further questions.’’ 

i 

• •••••* 

JAMES M. JOHNSTON, 1 

385 DIRECT EXAMINATION 1 

• •••••• 

Q Will you give your full name, Mr. Johnston, to the 
Reporter and the jury? A James M. Johnston, 11 Duval 
Drive, Westmoreland Hills, Maryland. i 

Q You are one of the defendants in this case, Mr. John¬ 
ston; is that correct? A I am. ; 

Q You are head of the firm of Johnston, Lemon & Com- i 

pany? A I am senior partner of that firm. j 

• **•*•* 

396 Q I want to ask you this, Mr. Johnston: 

You have heard the testimony in this case. 
Whether at that time or at any subsequent time you made 
an agreement with Mr. Reily to the effect that you would 
share on any basis any part of the underwriting profits in 
the Barium Stainless Steel deal. A I made no such ar¬ 
rangement nor any arrangement in regard to sharing any 
part of the underwriting profit of the Barium deal with 
Mr. Reily. 

Q Now, Mr. Reily—incidentally, let me ask you this: 
Did you then know or do you now know— 

397 Strike that question, please. 

Did you then know that Reily had a connection of 
any sort with Barium? A I knew at that time that he 
had spent a lot of time trying to make a deal on Barium. 
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Q When you say “deal”, what do you mean? Let’s 
clear that up. A I mean he had tried to sell Barium. 
Everybody knew that Barium was open for a deal, if you 
wanted to go do something, or if you could sell them to 
somebody, or if you could merge them with somebody^ or 
if you could finance them, there were dozens of people that 
knew that. I suppose that is the reason these two fincfers 
that brought the deal to Eberstadt finally dug up the d|eal. 
I knew that he was trying to make a deal on Barium. 

Q After he was employed in your office, Mr. Johnston, 
did you have occasion to either take Mr. Reily to ^ew 
York or to pay his expenses to New York at any time? A 
I took Mr. Reily to New York at one time. 

Q More than once? A Only one time to my knowl- 
edge. I took him there, or else I had him meet me there. 

Q What was the purpose of such a meeting? A I 
was going to use Mr. Reily in the distribution of the stock 
of Barium. 

We were going to try to sell stock in Barium to 
398 other dealers, and I was going to use Mr. Reily a^ a 
wholesale salesman to go around and call on deal¬ 
ers and discuss Barium with them and try to get themj to 
buy stock from our underwriting group and sell it to their 
clients. 

We had already made arrangements with Tobey & Com¬ 
pany to go in the underwriting. There was a meeting;to 
be held at Tobey & Company’s office. Mr. Milburn was to 
be there. 

Q How long have you known Mr. Milburn? 


I 

How long have you known Mr. Milburn? 

THE WITNESS: I have known Mr. Milburn for over 
20 years. 

I 
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BY MR. TOWERS: 

Q Now, you were talking about a meeting, Mr. John¬ 
ston, in New York in which Mr. Milburn was present. Will 
you continue? A At that time Barium had a new 

399 president that had been put in. He was going to be 
in New York. We were going to discuss the Barium 

set-up and I think the question was going to be discussed 
with Milburn and Eberstadt as to Milburn—you see, he 
hoped to get all this in Washington, the Navy Department, 
and other government departments, for the benefit of the 
company. This deal was in process. I don’t know whether 
the registration statement had been filed at that time; I 
don’t recall, but it is likely. I planned to send Mr. Reilv 
around to see other dealers. 

Now, when a wholesale salesman goes around to talk to 
dealers, he has to be as well posted as possible and know 
as much as possible about the company whose securities 
he is trying to get the dealers to come in and buy and sell 
to their clients, and I thought it would be helpful to Mr. 
Reilv in his work in trying to sell this stock to meet the 
president of the company and ask him any questions lie 
wanted or size him up and get his opinion of him, and meet 
Mr. Eberstadt, the head underwriter. 

I don’t think he had met Mr. Eberstadt, to my knowl¬ 
edge, at that time, or any other people who might be at 
the meeting, and I took him for that purpose. 

Q Have you completed your statement? A I have. 

Q Did you pay Mr. Reily’s expenses? A I did. 

*•••••« 

400 Q Did you have any knowledge of the fact, and 
I think it was a fact,—you have heard the testimony 

here—that Mr. Reily had tried to make a lease here and a 
merger there? 


Did you answer that question? A I knew he had bten 
working around on a lot of deals trying to make some kind 
of a deal with the Barium Company. 

Q Did you need any introduction to Eberstadt? A 
None whatever. 

Q Did you need any introduction to Sisto? A No. 

Q Did you need any introduction to any officer 
401 or director or official of Barium? 

I say, did you need any introduction by Mr. Reilv? j A 

No. 


406 CROSS EXAMINATION 

I 

i 

Q And I think you said that you knew Mr. Milbujrn 
twenty years? A I have known him around town; y^s, 
sir. 

Q What do you mean “around town”? Do you mean 
you knew of him? A I met him; I know him; yes. 

Q How did you meet him? In a business way? .A i 1 
have seen him out at the club and met him around town |at 
various meetings. I have no business with Mr. Milburn. 

Q How did you get to know him in connection with tliis 
Barium Stainless Steel matter? Did you call him in br 
did Mr. Reilv bring him in to your office first? A He wks 
a friend of Mr. Reilv’s and a client of his and I think our 

* I 

office did business with him in a retail way. 

Q The question is, how did you meet Mr. Milburn firbt 
in this Barium Stainless Steel matter? Did Mr. Reiky 
bring him in the office and introduce him to you or did you 
invite him into this Barium Stainless Steel matter and in¬ 
troduce him to Mr. Sisto? A I think I met him in 

407 this deal through Mr. Reily, probably. 

Q Is there any question in your mind abojit 
whether you met him that way. A No. 
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Q Yes. In 1936, when you first learned of the Barium 
Stainless Steel Corporation stock through reading listing 
on the Exchange, you bought some ten thousand shares 
through the Sisto Company and then after you had bought 
it you found out that Mr. Reily, that is, the firm of Mayhew 
and Reily were interested in it and they got their whole¬ 
sale commission off of what you bought; didn’t they? A 
Yes; I understand they got a concession off of the 

408 dealers through the territory. 

Q In other words, though you bought it through 
Sisto, the wholesale commission went through the firm of 
Mayhew and Reily? A I understand Mr. Sisto gave 
them an override on it. 

Q Didn’t you order five thousand shares and Mayhew 
and Reily went out and got the five thousand shares for 
you? A We may have put the order through them or 
direct through Sisto. It wouldn’t make any difference. 
They got a commission on whatever shares Mr. Sisto 
sold in a certain territory. 

Q And then following that there came a time when you 
learned that Mr. Reily was also endeavoring to do some 
work to benefit the Barium Stainless Steel Corporation by 
either merging or a lease, or in some way make the com¬ 
pany’s condition healthier for the stock market; didn’t 
you? A I knew Mr. Reily spent a good deal of time 
working on Barium. He was trying to make a deal for him¬ 
self to sell Barium and make a profit through the sale of 
Barium or through the merger of it with some other com¬ 
pany. 

Q So, when he was employed by your company in 1939, 
that was about November, 1939; wasn’t it? A Yes; early 
in November. 

Q You learned, did you not, that he had been working 
on this deal and it hadn’t matured yet but there was 

409 a possibility that it would mature; isn’t that right? 
A To which deal do you refer? 



Q When I say “deal”, I mean on the matter of Bjar- 
ium Stainless Steel Corporation set-up, either to work |out 
some merger or leasing of the plant and the corporation 
property by someone else— A I knew, Mr. Offutt, tjiat 
he was trying to make any deal that he could to sell Bar¬ 
ium and make a profit, make a fee on it, or something. 

Q And didn’t there come a time when you learned— 
well, strike that; and let’s put the question this way: 

Didn’t you and Mr. Reily discuss this matter of the 
previous work he had done and how he would do the work 
later, either continue on doing that work or discontinue it 
while he was working for you? A He told me that |he 
was working on Barium and I told him to continue to wojrk 
on Barium and if he could make a deal and sell Barium (to 
IT. S. Steel or sell it to John Smith or do anything he 
wanted to and make a profit for himself, I was very hapjjy 
for him to do it. 


Q You told him if lie would make a profit for himself 
on the side? A That is correct. 

Q On the side even while he was working for you it 
was all right? A Sure, our salesmen are incje- 
410 pendent contractors. If they cun make another de|al 
that is fine, we are very happy for them to sell a piece bf 
real estate or sell a bank; that is not a part of his 
work with us. 

Q I see. 

Now, suppose he worked out the deal—I mean this leajs- 
ing or merger of the Barium Stainless Steel; and I believe 
you said he was trying to do it with the Aetna Standard 
Engineering Company at that time? A That is right. 


• •••••• 

i 

Q So you understood, and your testimony is th^t 
411 when you talked to Mr. Reily about it and he talked 
to you, it was only in an effort—there was only bn 
understanding or a discussion between you and him as ^o 



128 


how he would profit if he managed to perfect this transac¬ 
tion? A He was coming to work for us as a retail sales¬ 
man. It would be natural—he was working on that deal, 
trying to sell the company, and he discussed the thing with 
me probably a number of times. He would want to know 
whether it was all right for him to keep on trying to work 
on an outside deal; and I told him it was perfectly all 
right, and “If you can make a deal on Barium, get Mr. 
Milbum; and you and Mr. Milbum sell it to Aetna Stand¬ 
ard Engineering or sell it to anybody you want, that is 
fine; you have made a fine deal for yourself, and you ought 
to make some money on it.” 

We would be very happy about it. 

Q Who was going to pay his expenses while he worked 
on that deal for which he was to get profit and you not 
share in it? A On the Barium deal? 

Q That is right. A He would pay the expenses on it. 

Q But you paid his expenses; didn’t you? A We 
paid his expenses on the trip to New York when I 
412 took him up to get familiar with the deal for whole¬ 
sale. We paid his expenses when we sent him south 
for retailing stock or selling to other dealers and from 
time to time Mr. Reily was in need of funds and he might 
draw on his drawing account some money to pay his ex¬ 
penses, and if we saw fit to advance him some money, or 
loan it to him, he may have gotten money from us on his 
drawing account or might have used it for that purpose. 

• •••••• 

Q Now, you saw this letter dated March 5, 1940, 
428 addressed to Johnston, Lemon and Company, and 
which Mr. Reily testified he obtained, Plaintiff’s 
Exhibit No. 1? 

MR. TOWERS: Your Honor, I don’t recall just ex¬ 
actly what this letter is; I would like to look at it. 
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THE COURT: Yes; go ahead. 

MR. TOWERS: I know it is in evidence. 

BY MR. OFFUTT: j 

Q Now, did you know about this letter! A I don’t 
recall that letter—until I saw it yesterday or some time, 
I think, when it was put on as an exhibit. 

Q Do you know why Mr. Sisto said that! “In consid¬ 
eration of” the services of your company! 

And Mr. Reily, you say, was the only one doing any¬ 
thing at that time. 

“5% of all of the stock which may be received by the 
undersigned in consideration of the sale of its assets” j 
would be paid to you! 

And addressed to Johnston, Lemon? A I don’t recall 
that letter. I think the' first time I saw it—it seems 
429 to be a copy of a letter—I think that is the first] I 
saw of it, was when you put it in here. I don’t recall 
the letter before it was introduced. 

Q You wouldn’t say that letter was received by your 
company; would you? A I don’t recall ever having seen 
it. 

Q Would you say it was never received by your com¬ 
pany? A I can’t say that it wasn’t received, but I dofi’t 
recall ever seeing it. 

Q Well, did you inquire or make a search to see 
whether the original of this letter is in your files? A jl 
have seen, I think, all the papers in our file on it. I don|’t 
recall that letter. 

Q I asked you if since it was introduced in evidence 
you made a search or asked about it to see if that original 
copy of that letter is in your file? A I have looked 
through all the papers we have on Barium and I don’t re¬ 
call seeing that letter. 
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Q The question was: After this letter was introduced 
in evidence, did you make a search or ask that a search be 
made, or inquire to see if the original of that letter was 
received in your office? A I have been through the Bar¬ 
ium papers we have many times, and I am fairly familiar 
with it. 

Q Can you explain to the jury just why they 

430 would write that letter to Johnston, Lemon,—Mr. 
Sisto, of Barium Stainless Steel, and offer to pay 

you, your company, “five per cent of all the stock which 
may be received by the undersigned”, which is Barium 
Stainless Steel, for the work that your company was do¬ 
ing when Mr. Reily was working on his own behalf at that 
time, according to your testimony? A I don’t recall the 
letter and I don’t know why it would be written. We had 
no contract, to my knowledge, which would cover any¬ 
thing. Whether it was done by Mr. Reily to protect him 
from Sisto, I don’t know. 

Q Well, if that deal had gone through and your com¬ 
pany had gotten five per cent of the profits, as he has said 
here, or five per cent of the stock, rather, would you have 
kept the stock and not given Mr. Reily any of it.? A It 
is possible that a letter like that, if it were written, might 
be that he wanted to route the stock through us, someway 
or other, to Mr. Reily. I don’t know; I don’t recall it and 
I never made any such contract with Sisto or anybody else 
in relation to Mr. Reily. 

Q I am just asking you the question: If this deal had 
gone through and Mr. Sisto had sent down to your com¬ 
pany, in accordance with the terms of this letter, five 
per cent of the stock, would you have turned it over to Mr. 
Reily, or paid him any part of it? A If there had been 
any agreement to do it. I don’t know. That is ap- 

431 parently some deal that never came about, never 
was consummated. It referred to some special leas¬ 
ing, or something. If he had been entitled to it, he cer¬ 
tainly would have gotten it. 
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Q Well, isn’t this referring to the merger and the sale 
as he was trying to do on his own, as yon have testified? 
A It could well be. I don’t remember the deal myself. I 
don’t remember the letter. 

I 

• ••*••* 

Q Do you know why the 31544.13 was not placed in 
the 1942 tax return with the $7,000 item when you received 
notice that the stock had been awarded to you from ihe 
$1544.13? A I don’t know why it wasn’t placed in thqre 
right at the time, except, the only reason I could think of, 
would be that the cash, itself, had not come into our office 
and when the cash came in, then it would be credited to 
some account. At the time the cash was actually 
432 received by Johnston, Lemon and Company, tljat 
$1500 some odd, this suit had been filed, or soijne 
action had been taken, we thought it had no merit, but 
there would be legal fees, or something, connected with jit. 

THE COURT: Mr. Johnston, the question wasn’t 
what happened to it when it came in; the question wajs: 
Do you have any explanation for it not being set up as a 
receivable, when you knew— 

THE WITNESS: It had not come in as cash; it hid 
been credited and we would probably throw it into the 
next tax year, which the cash wouldn’t be credited uniil 
it came in, that was the actual cash. 

THE COURT: That was why I asked your book¬ 
keeper about it. He said he had no evidence on it because 
you kept your books on an annual basis, accrual record. 

• •••••« 

435 Q Going back just a- moment to that letter qf 
March 5, 1940, which was addressed to Johnston, Lemt^i 
and which you said that you didn’t see before or know 
about— A I have no recollection of seeing it; no. 

Q Does this refresh your recollection? 
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Don’t you remember that Mr. Reily went to New York 
on March 4 and March 5 of 1940. He came back to 
436 your office and handed you the original of this let¬ 
ter and you placed it in a file cabinet in your office 
with a lock on it? A I don’t recall it. 

Q Would you say that didn’t happen? A I don’t 
know whether it happened, or not. I don’t recall anything 
about it. 

• •••••• 

438 Q Now, can you explain to the Court and Jury 
why it was that Mr. Sisto on November 18, 1940, felt as he 
did in this letter when he said this—addressed to Mr. 
Milbum— 

“My advice to Phil Reilly is that he should look for 
compensation or interest from Messers. Johnston, Lemon 
and Co. This is in reply to your request as to my opinion 
—‘where, what, when and why we, you or they should do 
about it.’ 

“Very frankly, in directing Johnson, Lemon & Co., to 
Tobey & Co., I felt certain in my mind that Phil’s efforts 
would be recognized by them.” 

A I imagine what he had in mind was that he was very 
interested in Barium, the largest stockholder—represent¬ 
ing the largest stockholder; that Mr. Milburn probably 
had asked him if he was going to pay Mr. Reily some¬ 
thing for all this work he had done and Mr. Sisto appar¬ 
ently wasn’t and thought maybe he could get us to pay him 
something. 

Mr. Sisto can’t make a contract for Johnston, Lemon 
and Company. 

439 Q And, of course, Mr. Sisto never talked to you 
about his views and thoughts in the matter? A No; 

that was in answer to Mr. Milburn, apparently, from that 
letter. 
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Trying to get Mr. Milburn to get Reily taken care of on 
the work he did on the deal. 

Q Mr. Milburn was trying to get in on the deal himself 
and help Mr. Reily out? A Mr. Milburn did get in. He 
became an officer of the company and did get paid a salary 
or took a salary in lieu of commission. But I don’t know 
the details, but I know he became vice president of Bariiim 
Stainless Steel, and I think that was for the purpose j of 
probably giving him some standing here in Washington 
when he went out to talk to the Government departments. 
He was vice president of the company and he could handle 
negotiations and contracts better. 

Q Of course, you weren’t directed to Tobey and Cojn- 
pany by Mr. Sisto in order to pay Mr. Reily anything; were 
you? He is wrong about that? A We weren’t directed 
for that purpose? 

Q As he said in his letter; he didn’t direct Johnstdn, 
Lemon and Company to Tobey and Company because he 
felt certain in his mind that Phil’s efforts would be recog¬ 
nized by them—meaning you? A I have testified, I be¬ 
lieve, that this deal came direct to us originally from 
440 Tobey and Company. 

Q Do you know why, after suit was filed on Octb- 
ber 28, 1943, Mr. Sisto changes his mind about Mr. Reily 
being compensated and says this — 

MR. TOWERS: Just a moment, if Your Honor pleas^. 

THE COURT: I think vour question rather involves a 
conclusion of some kind. 

Ask him if he knows why he testified, if you want to, but 
the changing of his mind is something that you can argue 
to the Jury; but I don’t think the witness ought to be aslj:- 
ed to testify about it. 

MR. OFFUTT: Yes, Your Honor. | 

MR. TOWERS: Mr. Sisto was not cross examined oh 
the subject, Your Honor. 
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MR. OFFUTT: That is right. I wasn’t there and I 
make no point of it. 

THE COURT: Yes; I understand. 

BY MR. OFFUTT: 

Q First, it says: 

“Are yon acquainted with Philip K. Reily? A Yes. 
“Q Do you know anything about the participation of 
Johnston, Lemon and Company in the public offering in 
1941 of certain shares of the Barium Stainless Steel Cor¬ 
poration! A I do. 

441 “Q Did Mr. Reily have any part in obtaining 
participation in this offering by Johnston, Lemon 

and Company, so far as you know? A No.” 

Do you know why he testified that way after suit was 
filed against you, after writing this letter here? 

If so, will you explain it to the Court and Jury? A Well, 
all I know is Mr. Sisto was sworn and he was asked these 
questions and he made his deposition and that is what he 
gave. But I don’t know anything about Mr. Sisto’s mind 
or why he made up his mind one way, or anything of that 
nature. His testimony was taken after he was sworn to tell 
the truth and so on and that is what he said. 

Q Did you talk to Mr. Sisto between the time that the 
suit was filed against you and the time this testimony was 
taken? A Sure; I told Mr. Sisto— 

Q I didn’t ask you what you said. 

Did you talk to him? A Sure; I called him and told 
him the suit had been filed and that we wanted to take his 
testimony and find out about that. 

Q And that is all you talked about? That is all 

442 you said? 

THE COURT: Well, you stopped him when he 
started telling what he said. 
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MR. OFFUTT: Well, he has said it already and Ij am 
asking him now if that is all he said. t 

THE WITNESS: That is all the essential thing in 
connection with this. We would naturally want to call him 

and find out when he was available to take his testimony. 

I 

**####* 

i 

443 Redirect Examination 

\ 

• • • • * * # 

i 

445 Q Referring to Plaintiff’s Exhibit 1, this is jthe 
letter, Mr. Johnston, which has to do—it is a letter 
from Sisto, and which has to do with the fact that— 

446 “confirm our understanding that for and in con¬ 
sideration of your efforts to negotiate and arrange 

for the completion of certain transactions with Messrs. IK. 
Bert Bowman, Fred Griffiths, and/or E. E. Swartswelter 
either as individuals or with any corporation with whom 
they may be connected, looking towards the sale or le^se 
of the assets and/or plant of the undersigned, that, in ihe 
event of the successful consummation of either event, the 

' j 

undersigned will pay to you for and in consideration of 
such services either 

“(a) 5% of * * * the stock * * * or 
“(b) in the event that it shall lease its plant for! a 
period longer than three (3) months 5% of the rental whibh 
may be received therefor,” 

Mr. Offutt interrogated you with reference to this letter 
and asked you whether you had made a search to find if i it 
was in your files. Did Mr. Offutt request you to make such 
a search? A He did not. 


i 

I 


i 
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This is an appeal from a judgment based upon a jury ver¬ 
dict in favor of plaintiff-appellee (hereinafter referred to 
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as plaintiff) against defendants-appellants (hereinafter re¬ 
ferred to as defendants) in the sum of $8,209.56 with inter¬ 
est at 6% from April 1, 1943, together with costs. (App. 
7, 8). 1 Jurisdiction of this Court is based upon Section 
17-101 of the D. C. Code (1940). 

Statement of Case 

Defendants, co-partners, trading as Johnston, Lemon & 
Company, have been engaged in the brokerage business in 
the District of Columbia for many years. During the month 
of November, 1939, defendants employed plaintiff as a 
salesman in their office. (App. 14) Plaintiff claimed that 
at or about that time an oral contract was made with Johns¬ 
ton, senior member of the firm, under the terms of which 
plaintiff would receive 50% of any profits plaintiff made for 
the firm on any business that justified it. (App. 16, 19-21) 

Plaintiff testified that this agreement was made in Johns¬ 
ton’s private office, with no one present other than himself 
and Johnston. (App. 19, 22, 66) Johnston denied that such 
an agreement had been made. (App. 122) None of the Johns¬ 
ton, Lemon partners had knowledge of such a contract, 
although all important contracts were customarily dis¬ 
cussed with all partners. (App. 114,115,116) 

In 1941 defendants became underwriters for and sold 
certain common stock shares of the Barium Stainless Steel 
Corporation, as a result of which defendants received as 
compensation 7,000 of these shares, plus $1,544.13 in cash. 
(Ptff’s. Ex. 3, App. 44, 118-122) Plaintiff claimed that he 
had been instrumental in producing this profit and that he 
was hence entitled to 50% of the stock and cash so received. 
(App. 51-54) Johnston immediately denied any obligation 
on the part of his firm to share this profit with plaintiff. 
(App. 53, 54) 


1 References in this brief to pages of the printed record, which is printed 
as a Joint Appendix to this brief, are made by the symbol “ (App. )”. 
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i 

At the trial plaintiff produced but one witness, othet than 
himself. 2 This witness, one Thomas Y. Milbum, was Risked 
to identify a letter dated November 18, 1940, from |J. A. 
Sisto to Milburn, being Plaintiff’s Exhibit No. 7. ^here¬ 
upon the following proceedings occurred (App. 78-80): 

MR. OFFUTT: I offer this letter in evidence,! Your 
Honor. 

THE COURT: Is there any objection? 

MR. TOWERS: I haven’t read it, Your Hoijor. 

THE COURT: All right; you may read it. j 

(Thereupon, Mr. Towers reviewed the letter.) j 

MR. TOWERS: Your Honor, may counsel ap¬ 
proach the bench? 

THE COURT: Yes. 

(Counsel for both sides approached the bench and 
conferred with the Court, in a low tone of voice, as follows:) 

MR. TOWERS: I refer to the second paragraph. 

THE COURT: What is your objection? 

MR. TOWERS: My objection is to the second para¬ 
graph in particular which contains a feeling where he 
says he feels certain that certain things were t<|> take 
place. I can’t cross-examine Mr. Sisto on this sub¬ 
ject, and there is an implication there that I an) sure 
is not justified by the facts in this case. It is a kjnd of 
precatory expression on the part of the writer. 

THE COURT: Was Mr. Sisto’s deposition taken 
in this case? 

MR. OFFUTT: Yes, sir, by the defendant. 

THE COURT: Was he interrogated about this 
letter? 

MR. OFFUTT: No. 

* Plaintiff called defendants’ office manager and cashier under subpoena 
duces tecum in order to secure certain accounting data. (App. 87, 88) 
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MR. TOWERS: I will go into that, Your Honor. 

THE COURT: Weren’t you represented at the tak¬ 
ing of the deposition? 

MR. OFFUTT: We went into that later and I 
waived my right to be there. But no mention was made 
of the letter. In fact, I didn’t know about the letter. 

MR. TOWERS: I didn’t either, Your Honor. 

THE COURT: I think if you can prove this to be 
Sisto’s letter that it ought to go in for what it is worth, 
because one of the very critical things here is that this 
plaintiff was the one responsible for Johnston, Lemon 
& Company being named as a participating member. 
That is really one of the critical questions. 

MR. TOWERS: Well, in the second paragraph of 
this letter the expression is very equivocal. 

THE COURT: It may be, and you may argue that 
it means thus and so, and he may argue differently, 
but I am talking now about here is a statement by the 
man who is one of the principals in these negotiations 
and you are relying quite a bit, as I understand it, on 
his testimony, or at least your statement to the Court 
was that vou were. 

MR. TOWERS: Yes, sir, he would have been in¬ 
terrogated about this letter had I known its existence, 
but it was not in my hands nor in the hands of my 
client, you see. It was in the hands of this witness who 
is a stranger to the transaction. 

THE COURT: But you could have asked Mr. Sisto 
if he wrote anything or what he wrote, and so forth. 
He was your witness and you could have interrogated 
him on that. 

It is clearly admissible if it is inconsistent with Mr. 

Sisto’s testimonv. 

•> 

MR. TOWERS: It is not inconsistent. 

MR. MYERS: May it please the Court, may I say 
that there is nothing directly stated by the witness 
here. He only infers and feels and assumes. It is no 
direct statement. 



THE COURT: Certainly not. I am not going to the 
weight of it. But I am talking about it is in reply to 
what the witness says he wrote him that this man has 
done as much or more than any of them and hoyr is 
he going to be taken care of, and this is his repty. I 
think it is pertinent. 

MR. TOWERS: If Your Honor sees fit to let if in, 
for the purpose of the record I will preserve anj ex¬ 
ception. 

THE COURT: Certainly. j 

Plaintiff’s counsel was then permitted to read the Sisto 
letter to the jury. For convenience, the letter is repro¬ 
duced below, verbatim: 

“Dear Yancy: 

“My advice to Phil Reily is that he should look for 
compensation or interest from Messrs. Johnston, Ljem- 
on & Company. This is in reply to your request as to 
my opinion—‘where, what, when and why we, you or 
they should do about it.’ | 

“Very frankly, in directing Johnston, Lemon & Com¬ 
pany to Tobey & Company, I felt certain in njy mind 
that Phil’s efforts would be recognized by them. 

“Sorry to have missed you while you were in JfTew 
York. I hope the next time we can connect. 

“With kindest personal regards, 

“Sincerely yours, 

“J.A.SISTO.” | 

j 

In defense of this suit defendants produced, among other 
things, the deposition of Joseph A. Sisto, who at the tifne 
of the underwriting and sale of the Barium shares in 1^41 
had been the president of that corporation and a la^ge 
stockholder therein. (App. 118) Mr. Sisto testified as to 
the manner in which Johnston, Lemon & Company had be¬ 
come co-underwriters with Tobey & Company in the Barium 
deal. (App. 117-119) 
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At the close of defendants’ case, the issues were submit¬ 
ted to the jury, which returned the complained-of verdict. 

Statement of Points 

The trial court erred in admitting in evidence plaintiff’s 
Exhibit No. 7, purporting to be a letter from J. A. Sisto 
dated November 18,1940, addressed to T. Y. Milbura. 3 

Summary of Argument 

The letter from J. A. Sisto to T. Y. Milburn dated No¬ 
vember IS, 1940 (sometimes hereinafter referred to as the 
“Sisto letter”) is pure hearsay. Its admission in evidence 
was timely objected to by defendants’ counsel. Plaintiff’s 
counsel was permitted to read the letter to the jury. Its 
source and contents must have affected their verdict, since 
the letter prejudged the very question to be submitted for 
their consideration. Defendants’ counsel had no opportun¬ 
ity to examine Sisto regarding the letter; and Sisto had 
no chance to explain it. The letter was improperly admitted 
in evidence. 

Argument 

The trial court erred in admitting the Sisto letter in evi¬ 
dence. Argument upon this point logically begins with a 
consideration of the character of the letter. It is pure hear¬ 
say. 

“Hearsay has been defined as evidence which derives 
its value, not solely upon the credit to be given to the 
witness upon the stand, but in part from the veracity 
and competency of some other person.” 20 Am. Jur., 
Evidence, §451. 

The trial court admitted the paper, permitted plain¬ 
tiff’s counsel to read it to the jury upon the theory that— 

3 On this appeal defendants noted certain other points under Rule 75(d) 
of the Rules of Civil Procedure. (App. 9, 10) Upon mature considera¬ 
tion, however, defendants’ counsel have concluded that the remaining 
points, 2, 3, and 4, are not sufficiently meritorious to argue to this 
Court. Said points are, therefore, waived. 


7 


“It is clearly admissible if it is inconsistent with 
Mr. Sisto’s testimony”, 4 

and commented that defendants’ counsel could have asked 
Sisto if he had written this letter at the time Sisto’s deposi¬ 
tion was taken. 


Bearing in mind that the letter was addressed to a 
stranger to the transaction, and that defendants had no pos¬ 
sible means of knowing of its existence, it was not incunjib- 
ent upon them or their counsel to require Sisto to produce 
a copy of his letter to Milburn—if indeed he had one. Plain¬ 
tiff produced and offered this evidence. As hereinafter 
pointed out, it might have been received had plaintiff coin- 
plied with the essential conditions precedent that worfld 
have rendered it admissible. Plaintiff failed to meet th^se 
conditions. 


It is not fitting here to review the exceptions to the hear¬ 
say rule and, by process of elimination, to arrive at the 
conclusion that the Sisto letter falls within none of thejn. 
Such, however, is the case. Rather, it seems appropriate 
to cite authority to support our view, strenuously urg^d, 
that the letter is hearsay and is not admissible either as an 
impeaching document or as a statement against interest: 
. these exceptions to the rule, we submit, are the only ones 
under which the Sisto letter might have become admissible. 


The Letter as an Impeaching Document 

In 1853 the Supreme Court of the United States decided 
the case of Conrad v. Griffey, 16 How. 38. Since that time 
it has been universally followed by our Federal courts as 
well as by the decisions in not less than thirty-two American 
jurisdictions. The rule is that before the credibility of a 
witness may be impeached by showing that he has at some 
other time made statements contradictory to his preseht 


4 App. 80. It should be noted that, at the time of the trial court's ruling 
upon this point, Sisto's deposition had not been offered. 


I 
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testimony, a proper foundation must be laid by asking him 
whether such statements were made and permitting him 
to explain any inconsistencies that thus appear. 

In the case of Conrad v. Griffey, supra, there had been 
two trials. At the first trial, plaintiff introduced certain 
letters to corroborate the testimony of his witness, Nutz. 
When a new trial was granted, the testimony of Nutz was 
taken by the plaintiff by means of a deposition. At the 
time of the taking of this deposition, defendant did not 
attempt to introduce these letters in evidence, but at the 
subsequent, and second, trial he attempted to do so. The 
letters were offered on the ground that they contradicted 
the testimony of Nutz at the deposition. 

The court declined to receive them, saying that no proper 
foundation had been laid at the time the deposition was 
taken. The ruling was affirmed by the Supreme Court of 
the United States, which said: 

“The rule is well settled in England, that a witness 
cannot be impeached by showing that he had made 
contradictory statements from those sworn to, unless 
on his examination he was asked whether he had not 
made such statements to the individuals by whom the 
proof was expected to be given. • • • 

“This rule is founded upon common sense, and is 
essential to protect the character of a witness. His 
memory is refreshed by the necessary inquiries, which 
enables him to explain the statements referred to, and 
show they were made under a mistake, or that there 
was no discrepancy between them and his testimony. 

“This rule is generally established in this country 
as in England. * * * ‘The declaration of witnesses 
whose testimony has been taken under a commission, 
made subsequent to the taking of their testimony; 
contradicting or invalidating their testimony as con¬ 
tained in the depositions, is inadmissible, if objected to. 
The only way for the party to avail himself of such 
declarations is to sue out a second commission. ’ ‘ Such 
evidence is always inadmissible until the witness, whose 




testimony is thus sought to be impeached, hasTbeeii ex¬ 
amined upon the point, and his attention particularly 
directed to the circumstances of the transaction, s^> as 
to furnish him an opportunity for explanation orl ex¬ 
culpation. * 


“This rule equally applies whether the declaration 
of the witness, supposed to contradict his testimony, 
be written or verbal. * • • 

‘‘A written statement or deposition is as susceptible 
of explanation as verbal statements. A different jrule 
prevails in Massachusetts and the State of Maine, y 5 

The rule so announced has been adopted and reaffirmed 
in the following Federal cases: The Charles Morgan, 115 
U. S. 77, 5 S. Ct. 1176; Mattox v. U. S., 156 U. S. 246, 15 
S. Ct. 341; U. S. v. Phelan, 252 F. 891; Lemon v. U. S., jl64 
F. 295; B. & 0. Railroad v. Darling, 3 F. 2d. 987; D. cj. v . 
Chessin, 61 App. D. C. 260,61 F. 2d. 523; Gordon v. Thorkas, 
61 App. D. C. 148,70 F. 2d. 752. 


The Letter as an Admission against Interest 


Far from being an admission against interest, the Sisto 
letter is a self-serving declaration. Sisto was president 
of Barium Stainless Steel Corporation and a large stock¬ 
holder in that company at the time Reily’s associate, Mil- 
burn, asked him “where, what, when and why we, you| or 
they [Johnston, Lemon & Company] should do aboui it 
[Reily’s compensation]”. 0 

Sisto replied, in effect, “Let Reily look to Johnston, 
Lemon & Company.” Why not? If Reily pursued that 
course, the Barium company and Sisto were safe; other¬ 
wise Reily, being ready to sue someone, might sue Barium, 
Sisto, or both. 

The Sisto letter was not an admission against interest; 
it was, in fact, a self-serving declaration. 


5 Emphasis supplied; asterisks indicate omission of citations. 
0 Paragraph 1, Sisto letter, App. 81. 
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The Letter was Prejudicial to Defendants 

The Sisto letter was made full use of by plaintiff’s coun¬ 
sel. Not only was it read to the jury, but plaintiff’s counsel 
used it in jury argument to discredit Sisto’s testimony. It 
was highly prejudicial to defendants. 

Conclusion 

For the foregoing reasons, it is submitted that the trial 
court erred in admitting the Sisto letter in evidence. Its 
weight must have helped to balance the scale against de¬ 
fendants ; indeed it may have been decisive of the verdict. 

The judgment should be reversed, and a new trial 
granted. 

Respectfully submitted, 

Norman B. Frost, 

Frank H. Myers, 

Frederic N. Towers, 

723 15th St., N. W., 
Washington 5, D. C. 

Attorneys for Appellants. 
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I. The Sisto Letter of November 18, 1940, Was 
Properly Admitted in Evidence as Primary 
Proof Tending to Show that the Plaintiff had i 
Assisted and Contributed in Bringing About the 
Choice of Defendants as Co-underwriters. j 5 

a. Purpose for which letter was offered. 5 

b. Purpose for which letter was admitted by 

the Court. |L2 

II. The Sisto Letter was Further Admissible on the 
Ground that it Tended to Contradict Sisto’s 
Deposition Offered in Evidence by Defendants. ] 
No Objection was Made Below that a Founda¬ 
tion had not Been Laid to Use .the Letter as a 
Prior Inconsistent Statement. Such Objection ! 
Cannot be Raised for the First Time on Appeal j.3 

III. The Defendants Did Not Object to the Sisto Let- ! 
ter at the Time of Trial on the Ground Now Ad¬ 
vanced on Appeal. The Objection Here is That ! 
the Letter is Hearsay. At the Time of the Trial 
no Specific Objection was Made to the Letter. 

The General Ground Advanced Was That it Did 
Not Contain a Direct Statement of Fact—That 

it Was “Precatory” and “Equivocal”. The 
Defendant Cannot Complain on Appeal That 
the Letter Was Inadmissible on Any Ground 
Not Advanced at the Time of the Trial. Il5 

IV. On the Evidence in the Case, the Letter Was Not 
Substantially Material. The Letter Was Cumu¬ 
lative of Like Evidence Offered by Plaintiff and 

i 


i 











11 


Index Continued. 


Page 

Admitted Without Objection by Defendants. 

The Verdict of the Jury is Supported by Sub¬ 
stantial Evidence Independent of the Letter ... 18 

V. Defendants Did Not File a Motion for New Trial 
in the Court Below. The Right of Appeal Was 
Waived by Failure to File a Motion for New 


Trial. 22 

Conclusion. 22 

Table of Authorities. 

(American) Lumbermens Mutual Casualty Co. of Ill. 

v. Timms & Howard, Inc., et al., 108 F2d 497 . 19 

Andrews v. Haller Wall Paper Co., 32 AppDC 393 ... 17 

Baxter v. Woodward, 191 Mich 379, 158 NW 137. 14 

Cohen v. Compton, et al., 43 SW(2d) 454 . 11 

Dixon v. Great Falls & 0. D. R. Co., 43 AppDC 206 ... 15 
Equitable Surety Co. v. National Capital Bank of 
Washington, D. C., 51 AppDC 289, 278 Fed 1002. .17,20 

George A. Fuller Co. v. Ford, 63 F2d 889 . 11 

Goss v. Goss, et al., 102 Minn 346,113 NW 690 . 15 

Hammond et al. v. Yona Varah Realty Corp, 222 App. 

Div. 1, 225 NYS 254 . 11 

Harrison v. Inc. Town of Ayrshire, 123 Iowa 528, 99 

NW 132. 15 

Haun v. Rosenmayer, 189 P 117. 11 

Liberty Life Assurance Soc. v. Woodard, 219 Ala 24, 

121 So 30. 15 

Lucas v. Hamilton Realty Corporation, 70 AppDC 134, 

122 F2d 627 * 9 

Minter v. Rothschild, 186 SW 753 . 10 

Niagara Fire Insurance Co. v. Raleigh Hardware Co. 

Inc., 62 F2d 705 . 17 

Patten v. Pinkney, 60 AppDC 224, 50 F2d 898 . 19 

Trenerry v. Fravel, 56 AppDC 146, 10 F2d 1011. 15 

Tucker v. Loew’s Theatre & Realty Corp., 149 F2d 

677 .13,17 

Virginia-Carolina Tie & Wood Co. Inc. v. Dunbar, 106 


Weeks v. Hutchinson, 135 Mich 160 97 NW 695 . •.. 14 

Williams v. Sanderson, 150 Ark 151, 233 SW 1093 _ 11 























Index Continued. 


Page 

Woods v. Gettelfinger, 108 F2d 549 . 19 

W. T. Walker Furniture Co. v. Dyson, 32 AppDC 90 .. 17 

Rules and Refebences. 

Rule 46, Federal Rule Civil Procedure.13,17,22 

Rule 49, Federal Rule Civil Procedure. 22 

Rule 61, Federal Rule Civil Procedure. 19 

3 CJS 589, par. 296 . }5 


















IN THE 


United States Court of Appeals 

For the District of Columbia. 


No. 9267. 


JAMES M. JOHNSTON AND JAMES LEMON, Trading 
as Johnston, Lemon & Company, Appellants , 

v. 

PHILIP K. REILY, Appellee . 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

Plaintiff 1 below filed an action for breach of contract to 
require the defendants to deliver to him 3,500 shares jof 
Barium Stainless Steel Corporation stock, or in the alter¬ 
native that he recover of the defendants one-half of tjhe 

i For conformity with appellants ’ brief, appellee is referred to as plain¬ 
tiff, and appellant as defendant. All references (App.) are to joint appendix 
to appellants’ brief. 
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value of the stock plus half of the cash profits received by 
the defendants by reason of their participation as co-un¬ 
derwriters in the refinancing of the Barium Stainless Steel 
Corporation (App. 3). Plaintiff had been engaged in the 1 
general securities business for some 17 or 18 years and 
from 1934 to 1939 conducted his own business as a whole¬ 
sale securities broker (App. 12, 14). In the latter part 
of 1939, plaintiff was employed by the defendants as a ‘ 
salesman and as compensation for his services he was to 
receive 50% of the profit of any transaction effected by him 
and accepted by the defendants (App. 19). ! 

Prior to his employment by the defendants, plaintiff had 
been interested as a broker in the activities of the Barium 
Stainless Steel Corporation. Plaintiff had acted as the 
local distributor for the New York brokerage firm of J. A. 
Sisto & Company in the original offering of the Barium 
stock (App. 23). J. A. Sisto, was the president of the 
Barium Stainless Steel Corporation and also chairman of 1 
its Board of Directors and was well known personally to 1 
the plaintiff. 

The Barium Steel Corporation experienced financial dif¬ 
ficulties during 1938 and 1939 and plaintiff undertook to 1 
arrange for a sale or refinancing of the corporation (App. 

24, 25, 26). Plaintiff procured the services of one T. Yancey 
Milburn, an industrial engineer with wide acquaintances 
in the steel industry, to assist him in this connection (App. ' 

25, 26). At the time of his employment by defendants in 

1939, plaintiff informed James Johnston, senior member 
of the defendant partnership, about his activities in con¬ 
nection with the Barium Stainless Steel Corporation, and 
indicated to Johnston that because of his employment by 
defendants he desired to have an understanding with de- , 
fendants whether he should continue his efforts in connec¬ 
tion with Barium Steel on his own responsibility or whether 
his efforts should be on behalf of the defendants as his 
employer (App. 20). , 

According to the plaintiff’s testimony, an understanding 
was entered into between him and Johnston whereby it was 
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agreed that the plaintiff should continue his activities to 
effect a deal of some kind with Barium Steel in the naijie 
of the defendants and at their expense and that if any 
profits were realized by the defendants because of plain¬ 
tiff’s efforts, such profits were to be shared equally between 
them (App. 20, 21, 67, 68). The defendant Johnston, ad¬ 
mitted the discussion with plaintiff at the time of his em¬ 
ployment, but denied any agreement or understanding as 
testified to by plaintiff (App. 127). 

Following his employment by defendants, plaintiff con¬ 
tinued his efforts to refinance or to sell the Barium St^el 
Corporation, and in October of 1940, a refinancing whs 
effected (App. 42). The defendants were offered and hc- 
cepted a participation as co-underwriters in the refinancing 
(App. 43) and thereafter in March of 1942, the defendants 
received 7,000 shares of Barium Stainless Steel Corpora¬ 
tion stock and the sum of $1,544.12 in cash as their propt 
because of their participation as co-underwriters (App. 
88). Plaintiff contended and offered proof to show that 
his services had assisted and contributed to the participa¬ 
tion by defendants in the underwriting with the resulting 
profit to them. The jury found that a contract to sha^e 
profits arising from the Barium Steel underwriting existed 
between the parties and that the plaintiff’s services h^d 
contributed and assisted in having the defendants nam^d 
as co-underwriters. The stock received having been sold 
by defendants, the jury found for the plaintiff in the sum 
of $8,209.56 with interest from April 1, 1943 (App. 8). j 

ISSUES IN THE CASE. 

The sole basis of appeal is the alleged error in the admis¬ 
sion into evidence of a letter of November 18, 1940, from 
J. A. Sisto to T. Yancey Milburn. 2 It is plaintiff’s con¬ 
tention that the letter was admissible under the issues and 
was properly admitted. The issues were twofold: 


2 For convenience, this letter is referred to as the ‘ 1 Sisto letter ’ \ 
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1. Whether or not an oral contract existed between the 
plain tiff and the defendant Johnston whereby any profits 
accruing to the defendants by reason of Reily’s efforts in 
connection with the Barium Steel Company were to be 
equally divided between plaintiff and defendants. 

2. Whether or not the plaintiff assisted and contributed 
in bringing about the choice of defendants as co-under¬ 
writers. 

The Court instructed the jury that the burden of proof 
was on the plaintiff to prove the oral agreement between 
plaintiff and defendant Johnston and that the plaintiff had 
to prove by substantial evidence that plaintiff had assisted 
and contributed in bringing about the choice of defendants 
as co-underwriters (App. 104). Plaintiff and defendants 
so understood the issues. See Plaintiff’s instruction No. 1 
and Defendants’ instruction No. 1 (App. 5, 6). 


SU] 


[ARY OF ARGUMENT. 


1. The Sisto letter of November 18, 1940, to T. Yancey 
Milburn was properly admitted in evidence as primary 
proof tending to show that the plaintiff had assisted and 
contributed in bringing about the choice of the defendants 
as co-underwriters. 

2. The Sisto letter was further admissible on the ground 
that it tended to contradict Sisto’s deposition offered into 
evidence by defendants. No objection was made below that 
a foundation had not been laid to use the letter as a prior 
inconsistent statement. Such objection cannot be raised 
for the first time on appeal. 

3. The defendants did not object to the letter at the time 
of trial on the ground now advanced on appeal. The objec¬ 
tion here is that the letter is hearsay. At the trial, no 
specific objection was made to the letter. The general 
ground advanced at the trial was that it did not contain a 
direct statement of fact—that it was ‘‘precatory,” and 
“equivocal.” The defendant cannot complain on appeal 



5 


that the letter was inadmissible on a ground not advanced 
at the time of trial. 

4. On the evidence in the case, the letter was not Sub¬ 
stantially material. The letter was cumulative of like jevi- 
dence offered by plaintiff and admitted without objection 
by defendants. The verdict of the jury is supported by 
substantial evidence independent of the letter. 

5. Defendants did not file a motion for new trial bejow. 
The right to appeal was waived by failure to file a motion 
for new trial. 


ARGUMENT AND AUTHORITIES. 

*■ 

The Sisto Letter of November 18, 1940, was Properly Ad¬ 
mitted in Evidence as Primary Proof Tending to Show 
That the Plaintiff Had Assisted and Contributed in 
Bringing About the Choice of Defendants as Co-jUn- 
derwriters. 

A. 


Purpose for Which Letter Was Offered. 

Under the issues made in the case, and under the Count’s 
instructions as contained in his charge to the jury, it j be¬ 
came incumbent on the plaintiff to prove that his services 
were an active cause of the defendants’ participation in 
the underwriting of the Barium Stainless Steel Corpora¬ 
tion in 1940, and that he assisted and contributed in ithe 
choice of the defendants to participate in the underwriting. 3 

The Sisto letter of November 18, 1940, was offered in 
the course of the testimony of the witness Milburn as evi¬ 
dence tending to show that the plaintiff’s services assisted 
to bring about the choice of the defendants as co¬ 
underwriters in the refinancing of the Barium Stainless 

Steel Corporation. For a clear understanding of the r£la- 

— — ■ 

3 See Plaintiff’s prayer No. 1 and Defendants’ prayer No. 1 (App. 5, 6). 
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tion of the Sisto letter to the evidence given by the witness 
Milburn, a brief summary is given of this witness’ testi¬ 
mony preceding the introduction of the letter into evidence. 

The witness Thomas Yancey Milbum testified that he 
was a consulting industrial engineer engaged in business in 
the District of Columbia (App. 68) with extensive associa¬ 
tion with large engineering corporations (App. 69). The 
witness testified that he was approached by the plaintiff 
Reily in 1938 or 1939 for the purpose of securing witness’ 
assistance to find some person who might be interested in 
helping to place the Barium Steel Corporation in a better 
financial condition than it was (App. 70). 

For about a year, plaintiff and Milburn attempted with¬ 
out success to interest clients in the Barium company (App. 
70). Reily was in and out of Milburn’s office during this 
time and represented the motivating influence which kept 
the attempted deal going (App. 70). Reily and Milburn 
met Sisto on several occasions in New York prior to May, 
1940, and they made some half dozen trips to New York 
in connection wfith Barium Steel and each time they saw 
Mr. Sisto (App. 71). Milburn suggested to Sisto that it 
would be desirable to have a change of directors on the 
Barium Steel board, and he suggested further to Sisto that 
one Admiral Conard should be appointed to the board to 
increase public confidence in the corporation. Thereafter 
the Admiral w*as made a member of the board in May or 
June of 1940 (App. 72). Sometime in the middle of 1940, 
Milburn secured a second extension on behalf of Barium 
Steel for a loan that was in default with the Reconstruc¬ 
tion Finance Corporation (App. 73). 

The witness testified that in September of 1940, plaintiff 
informed Milburn that he had information that Sisto was 
about to do business with someone else, and Milburn being 
apprehensive called Sisto by telephone on September 26, 
1940, and the latter informed Milburn that he had a deal 
pending but w'ould prefer to do business with Milbum and 
Johnston. Milburn gave this information to Reily and wit- 
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ness discussed the matter with defendant Johnston ajid a 
telephone call was made to Sisto requesting him to hokj the 
matter in abeyance until witness, Reily and Johnston cjould 
get to New York (App. 73). 

On October 17, 1940, Milburn, Reily and Johnston! met 
at the office of Tobey & Co., a firm of New York stock brok¬ 
ers. Tobey & Co. at the time was considering the i refi¬ 
nancing of the Barium Steel Corporation. At this meeting, 
a Mr. Eberstadt who was head of Tobey & Co., inquired of 
Milburn if he would come on the board of directors of 
the Barium Stainless Steel Corporation and further if Mil¬ 
burn would attempt to have Admiral Conard remain on 
the board (App. 76). This was arranged and the agree¬ 
ment of Milburn and Admiral Conard to go on the board 
was a factor in the decision of whether Tobey & Co. \V|Ould 
finance Barium Steel (App. 75, 76). 

At this state of the testimony, plaintiff’s counsel con¬ 
tinued the introduction of evidence to show that plainjiff’s 
services assisted to bring the defendants into the financing 

of Barium Steel as a co-underwriter with the resulting 

| 

profits to defendants. The testimony at this point beaming 
on the sole matter raised on appeal is quoted for conveni¬ 
ence from App. 76, 77, 78: 

Q. With whom were you dealing in New York before 
you learned of Mr. Eberstadt of the Tobey & Com¬ 
pany? A. J. A. Sisto. 

j 

• # # * * 

Q. Then after you learned of Tobey & Company, and 
were in contact with Mr. Eberstadt of Tobey & Co., 
were you also in contact with a Mr. Sisto? A. Oh, 
yes; yes, I saw Mr. Sisto—well, I was going to New 
York then once a week, sometimes twice a week j and 
I would usually drop by or call him on the phon$, or 
try to find out what I could. 

Q. Do you know how Johnston , Lemon & Company 
got into the picture? A. Yes, they were directed to 
Tobey & Company by Sisto. 

• * # # • 

I 

i 


• 
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Q. Did you ever discuss the matter with Mr. Sisto? 

The Court: Discuss what matter? 

Mr. Offutt: Of how they got into the picture. 

The Court: Of how who got into the picture? 

Mr. Offutt: Of how Johnston, Lemon & Company 
got into the refinancing. 

The Witness: Well, Mr. Offutt, after this meeting 
of the 17th, which I returned to Washington with in¬ 
conclusive contracts as far as I was concerned at that 
time, there was an exchange of letters between my office 
and Mr. Eberstadt in which I outlined what I would 
do and what I would expect to be paid for it, which 
ultimately culminated in his making an offer to me 
to go into the company as vice-president and onto the 
board. The next information I had was about Novem¬ 
ber 8 when a notice was put on the wire, and also a 
letter from the Johnston, Lemon Company which was 
an announcement that the entire deal was set up, and 
it named Admiral Conard as chairman, and myself as 
vice-president—I don’t know whether it named Ad¬ 
miral Conard, or not, because he was already on the 
board—but it named my entrance to the company; 
and shortly after that I wrote to Mr. Sisto a personal 
letter and asked him, I said that Admiral Conard 
seemed to be taken care of and I seemed to be taken 
care of, and that Mr. Reily, who had probably done as 
much or more in the thing than we had—I think I 
asked him very facetiously how, when, where, what and 
why he was going to be taken care of. He wrote me 
back and said that inasmuch as he had directed Johns¬ 
ton, Lemon & Company to Tobey & Company, that 
he assumed that Johnston, Lemon & Company would 
take care of Mr. Reily. 

By Mr. Offutt: 

Q. That was Mr. Sisto you are talking about now? 
A. That was Mr. J. A. Sisto. 

Q. Do you have that letter? A. Yes. 

Q. May I see that sir? A. I think I have it here; 
yes,, here it is. 




9 


• i 

i 

. 

I 

From the foregoing it is apparent that all the testimony 
given by the witness Milbnrn from the time Reily solicited 
his assistance until the Sisto letter was offered into evi¬ 
dence was given for the purpose to prove perforjnanc^ by 
the plaintiff of the services on which the suit was brought. 
Of necessity, a great deal of the testimony narrated! in¬ 
volved conversations and correspondence not made in the 
presence of or addressed to the defendants. But the pur¬ 
pose was to prove performance of the plaintiff’s services 
and to show that plaintiff had assisted to have defendants 
named as co-underwriters. The trial Court as wilj be 
shown later admitted the letter for what worth it might 
have in tending to prove performance. Defendants tllem- 
selves must have accepted the competency of the testimony 
for the purpose offered as no objection was made to any 
of the oral testimony offered by Milburn and Plaintiff and 
which was of no different a nature than the Sisto lettet as 
to being hearsay. 

The admissibility of such testimony in this jurisdiction 
for the purpose stated appears in the case of Lucas v. Ham¬ 
ilton Realty Corporation, 70 App. D. C. 134, 122 F. 2d |627, 
wherein the Court stated.: 

Other assignments which we think should be noticed 
relate to the rejection on a different ground of o|ther 
evidence in relation to the services claimed to ljiave 
been rendered by plaintiffs in effecting the agreement. 
Plaintiff Lucas, while on the stand, was asked to testify 
as to the price at which Loveless had told him j the 
hotel property could be purchased and as to his Com¬ 
munication of this information to Manner. He jwas 
likewise asked to testify as to conversations \vith 
O’Brien, chief accountant and auditor for Manager. 
Other questions were intended to elicit information in 
relation to the activities of the plaintiffs both with 
Maij&ger and his subordinates and with the sellers. 
While the objections and the rulings of the Court do 
not in every instance show the ground upon which they 
were based, apparently the exclusion was because the 
trial court thought the evidence was hearsay. On j the 


i 
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other hand, the ground on which it was offered was that 
it had a tendency to show that the plaintiffs were the 
efficient cause of the exchange of the property. In 
other words, it tended to prove performance by plain¬ 
tiffs of the services on which the suit was based, and 
not to prove the truth of what was said. We think the 
rejection was erroneous and that the evidence should 
have been admitted. 

The general rule where, as in this case, the fact in 
issue is whether the plaintiffs were the active and 
efficient cause of a sale, is that conversations tending 
to show how they procured the sale and carried through \ 
the negotiations are direct and primary evidence on 
that issue. (Citing cases) (Italics supplied). 

yu+.Qjf# . 

Similar to the present case is Minter v. Rothschild, A 186 
S. W. 753, where the Court stated: 

In sustaining the objections to the evidence offered 
by defendant which we have noted, the Court seems to 
have been under the impression that such evidence was 
hearsay as to the plaintiff, and therefore had no evi¬ 
dentiary value in this controversy where the issues 
were: First, did defendant employ plaintiff as his 
agent to perform a stated task, and second, did plain- i 
tiff perform that service in a manner to entitle him 
to receive the promised reward? 

Defendant attempted to show in his defense that he did 
not employ plaintiff, and that plaintiff did not render 
any effective service—was in no sense the procuring 
cause of the sale. The state of the negotiations was 
a fact which had an important bearing on both these 
issues. . . . The proposals exchanged through the 
agencies of Beedle and Weber and the correspondence 
between Weber and Biggs and defendant had a ten¬ 
dency to show that the terms of the sale had been 
practically agreed upon at the time plaintiff claims 
he was employed. . . . The condition the negotiations 
were in at that time was the real subject matter of 
the alleged employment, and both parties were entitled 
to go into the particulars of that question. The evi¬ 
dence excluded was not hearsay, was not merely cumu- 
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lative, but had independent probative value and should 
have been admitted. (Citing cases) (Italics supplied). 

The rule is stated in George A. Fuller Co. v. Ford, 63 
P. 2d 889: 

P 890—The evidence admitted on behalf of appellee, 
over objection, consisted of letters and telegrams from 
Flynn to appellee tending to prove negotiations lead¬ 
ing up to the sale of the property, of demand by| ap¬ 
pellee upon appellant after the sale had been completed 
for the commission of a contract between the o^ner 
and the purchasers, and of a deed from the former to 
the latter. These documents were clearly admissible 
as they tended to show that as alleged, appellee pro¬ 
cured a prospective purchaser to whom the sale was 
actually made. 

I 

Hammond et al. v. Yona Varah Realty Corp., 222 App* 

Div. 1, 225 NYS. 254: i 

I 

It seems to us to be perfectly relevant to receive ^uch 
proof, so that the owner or the borrower may show 
his efforts, negotiations and conversations with a pur¬ 
chaser or with a lender in the absence of the plaintiff 
to demonstrate that he, as such owner or borrower, and 
not the plaintiffs procured the loan or sale. 

I 

See also Williams v. Sanderson , 150 Ark. 151, 233 S.| W. 
1093, and Cohen v. Compton , 43 S. W. (2d) 454, Hauii v. 
Rosenmayer, 189 P. 117 ; 

The questions leading to the Sisto letter were for the 
purpose of showing performance by plaintiff in assisting 
and contributing to have the defendants named as ^un¬ 
derwriters. The question leading to the introduction of 
the letter was “do you know how Johnston, Lemon & Co. 
got into the picture V 1 The question and answer related to 
a matter squarely raised by the issues. The parol testi¬ 
mony of Milburn as to the substance of the letter having 
gone into evidence without objection (App. 78), it yas 
logical and proper to offer the letter, if available. 


I 
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2 . 

Purpose for Which Letter Admitted by Court. 

The letter was admitted by the Court as tending to show 
performance by the plaintiff and was admissible under the 
rule stated in Lucas v. Hamilton Realty Cory., supra. This 
is shown upon a consideration of the statement of the trial 
judge, App. 79: 

The Court: I think if you can prove this to be Sisto’s 
letter that it ought to go in for what it is worth, be¬ 
cause one of the very critical things here is that this 
plaintiff was the one responsible for Johnston, Lemon 
& Company being named as a participating member. 
That is really one of the critical questions. 

The authenticity of Sisto’s signature was admitted by 
the defendants (App. 81). The letter was evidence bear¬ 
ing on the issue as to whether plaintiff’s services were an 
efficient cause of defendant’s participation as a co-under¬ 
writer. Under the authorities, the letter was clearly ad¬ 
missible. It is not correct to say that the letter was re¬ 
ceived only as an impeaching document. The last state¬ 
ment of the Court so indicates (App. 80): 

Mr. Myers: May it please the Court, may I say that 
there is nothing directly stated by the witness here. 
He only infers and feels and assumes. It is no direct 
statement. 

The Court: Certainly not. I am not going to the 
weight of it. But I am talking about it is in reply to 
what the witness says he wrote him that this man had 
done as much or more than any of them and how he is 
going to be taken care of and this is his reply. I think 
it is pertinent. 
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n. 

The Sisto Letter was Further Admissible on the Ground 
That It Tended to Contradict Sisto’s Deposition Cof¬ 
fered in Evidence by Defendants. No Objection was 
Made Below That a Foundation Had Not Been Laid to 
Use the Letter as a Prior Inconsistent Statement. Such 
Objection Cannot be Raised for the First Time on 
Appeal. 

The trial court in considering the admissibility of tlfe 
Sisto letter stated that it was admissible if inconsistent 
with Sisto’s testimony (App. 80). Sisto’s deposition w^s 
offered into evidence by the defendants (App. 117, llf$, 
119). The letter was inconsistent with the deposition. Be¬ 
cause of this, the letter became admissible as evidence for 
the plaintiff as a prior inconsistent statement by the wit¬ 
ness Sisto. The authenticity of Sisto’s signature on thje 
letter was admitted by defendants (App. 81). The defen¬ 
dants did not make any objection below that no foundation 
had been laid to admit the letter, and no objection having 
been made on such ground, the objection will be deemed to 
have been waived. 

Rule 46 of the Federal Rules of Civil Procedure pro¬ 
vides that a party must make known to the court the actiop 
which he desires the court to take or his objection to thje 
action of the court and his grounds therefor. 

The rule was construed in Tucker v. Loew’s Theatre $ 
Realty Cory., 149 F. (2d) 677, in which case the Court 
stated: 

Defendant further objects to the admission of the hosj- 
pital records showing treatment of plaintiff after the 
accident. The objection it now stresses that the recor^ 
shows defendgjit to have been insured, was certainty 
not brought^) the judge, as required by Federal Rule 
of Civil Procedure 46, 28 U. S. C. A. following sectioi|i 

• 723c, by the simple objection of “hearsay.” 
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To the same effect is Virgina-Carolina Tie <£ Wood Co., 
Inc. v. Dunbar, 106 F. (2d) 383: 

The next question relates to the action of the Court in 
overruling objections to the testimony .... it is a suf- : 
ficient answer to the objections thereto that no ground 
of objection was stated as required by Rule 46 of the 
Rules of Civil Procedure; and this case furnishes a 
good illustration of the wisdom of that requirement. 

If plaintiff had given in the lower court such grounds 
of objection as are urged here and there had been rea- 1 
son to think that the witness was not thoroughly fa¬ 
miliar with the boundaries of the land, the Court would 
doubtless have required defendant to fit the deed to 
the land more specifically. Such general objections 
would not have been good even under the practice pre¬ 
vailing in the Federal Courts prior to the adoption of I 
the rules of civil procedure, (citing cases). 

Specifically, the Courts have uniformly held that failure 
to object to the laying of a foundation before the introduc¬ 
tion of impeachment evidence amounts to a waiver of the 
objection. As stated in Baxter v. Woodward, 191 Mich. 
379,158 N. W. 137: 

| 

The argument is to the effect that no foundation was 
laid for such impeaching questions. A reference to the 
record shows that no such objections were made at the 
trial. The questions were objected to as immaterial. 
The attention of the trial court was not called to the 
question discussed by counsel. We cannot consider an 
objection to evidence not brought to the attention of j 
the trial court or based upon exception. 

The same rule is stated in Weeks v. Hutchinson, 135 Mich. 
160, 97 N. W. 695: 

I 

It is now said Mr. Bartley’s attention had not been 
called to this conversation, and therefore the proper 
foundation had not been laid. If that objection ha^ 
been made in the Court below, it doubtless would have 
been sustained, and the foundation for admitting the 
testimony could have been laid before the witness was 



allowed to testify. That objection, however, was not 
made, and it is too late to make it here for the fiijst 
time (citing cases). 

The general rule is stated in 3 C. J. S. 589, par. 296: 

In the absence of proper and specific objection or ifio- 
tion to strike in the trial court, objection cannot be 
raised on appeal to the method of impeaching a wit¬ 
ness or the admission of impeaching evidence, or tpe 
failure to lay a proper foundation for impeachment 
and no grounds of objection other than those urged in 
the trial court will be considered by the appellate cou^t. 

See also, Goss v. Goss, at al, 102 Minn. 346, 113 N. \V. 
690; Harrison v. Incorporated Town of Ayrshire, 123 Iowa 
528, 99 N. W. 132; Trenerry v. Fravel, 56 App. D. C. 146, 
10 F. (2d) 1011; Dixon v. Great Falls <& 0. D. R. Co., 43 
App. D. C. 206; Liberty Life Assurance Soc. v. Woodafd, 
121 So. 30, 219 Ala. 24. 

HI. 

The Defendants Did Not Object to the Letter at the Time 
of Trial on the Ground Now Advanced on Appeal. The 
Objection Here is That the Letter is Hearsay. At the 
Time of the Trial No Specific Objection was Made to 
the Letter. The General Ground Advanced was That 
It Did Not Contain a Direct Statement of Fact—That 
It was “Precatory”, and “Equivocal”. The Defendant 
Cannot Complain on Appeal That the Letter was In¬ 
admissible on Any Ground Not Advanced at the Time 
of the Trial. 

The defendants’ objection to the Sisto letter at the trial 
was not based on the ground that it was hearsay. This 
objection is raised for the first time on appeal. At tVe 
trial, the objection to the letter was because it was “equiv¬ 
ocal,” “precatory,” and that “there was nothing directly 
stated by the witness.” Citing from App. 79, 80. 
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The Court: What is your objection? 

Mr. Towers: My objection is to the second para¬ 
graph in particular which contain a feeling where he 
says he feels certain that certain things were going 
to take place. I can’t cross-examine Mr. Sisto on 
this subject and there is an implication there that I 
am sure is not justified by the facts in this case. It 
is a kind of precatory expression on the part of the 
writer. 

• # # • • 

The Court: I think if you can prove this to be 
Sisto’s letter that it ought to go in for what it is 
worth, because one of the very critical things here is 
that this plaintiff was the one responsible for Johnston, 
Lemon & Company being named as a participating 
member. That is really one of the critical questions. 

Mr. Towers: Well, in the second paragraph of this 
letter the expression is very equivocal. 

The Court: It may be, and you may argue that it 
means thus and so, and he may argue differently, but 
I am talking now about here is a statement by the man 
who is one of the principals in these negotiations and 
you are relying quite a bit, as I understand it, on his 
testimony, or at least your statement to the Court was 
that you were. 

* * * * • 

Mr. Myers: May it please the Court, may I say that 
there is nothing directly stated by the witness here. 
He only infers and feels and assumes. It is no direct 
statement. 

The Court: Certainly not. I am not going to the 
weight of it. But (sic) I am talking about it is in reply 
to what the witness says he wrote him that this man 
has done as much or more than any of them and how 
is he going to be taken care of, and this is his reply. I 
think it is pertinent. 

Obviously the objection made to the trial court was that 
the letter was not a statement of fact and that it being 
“equivocal” and there “being nothing directly stated by 


the witness” it should not be admitted. The Court stated 
that the expression was a matter to be argued to the jury 
and for the jury to determine the weight and significance to 
he given to the expression used in the letter. 

The objection below being based on the uncertainty of 
expression used and the objection on appeal being ba^ed 
on claimed hearsay, the appeal must fail for reason tliat 
the appellant will not be heard on an objection raised for 
the first time on appeal. See Rule 46 of the Federal Rules 
of Civil Procedure; Tucker v. Loew’s Theatre & Realty 
Corp. f supra, Virginia-Carolina Tie •& Wood Co., 7wc.lv. 
Dunbar, supra. 

The rule applicable prior to the adoption of Rule 46 of 
the Civil Rules of Civil Procedure is stated in Niagara Fire 
Insurance Co. v. Raleigh Hardware Co., 4 Cir. 62, 62 F. 
(2d) 705, 710: 

P. 710—But before defendants can rely upon thejse 
points here, they must have made them in the Court 
below, not by general objection or motion to strike oijit, 
but in a manner specifically calling the attention pf 
the trial judge to the point made. 

This rule has been followed in this jurisdiction. See 
Andrews v. Haller Wall Paper Co., 32 App. D. C. 3^3, 
where the Court stated: 


The first assignment of error relates to the admission 
in evidence of the books of account of plaintiff. T)ie 
objection being general, we will not consider it heije. 
The specific ground of objection should have been 
stated. 

See also, W. T. Walker Furniture Co. v. Dyson , 32 Ap^>. 

D. C. 90; and Equitable Surety Co. v. National Capital 
, Bowk, 51 AppDC 289, 278 Fed. 1002. 
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IV. 


On the Evidence in the Case, the Letter Was Not Substan¬ 
tially Material. The Letter was Cumulative of Like 
Evidence Offered by Plaintiff and Admitted Without 
Objection by Defendants. The Verdict of the Jury is 
Supported by Substantial Evidence Independent of the 
Letter. 

The plaintiff in the course of his direct examination testi¬ 
fied without objection as follows (App. 41): 

Q. Did anything further happen at that conference ? 
A. At that time, I of course was thinking of myself and 
Johnston, Lemon & Company. I asked Mr. Sisto what 
provisions would be made to take care of me, of the 
work that I had done over the preceding twelve months 
or more, for Johnston, Lemon & Company, and he told 
me then in Mr. Milbum’s presence that he would insist 
that the firm that he was negotiating with would per¬ 
mit my firm to participate in that business if they de¬ 
sired to do so. 

The witness Milburn testified without objection to the 
contents of the Sisto letter (App. 77, 78). He stated in 
discussing the Sisto letter that after he entered on the 
Board of the Barium Stainless Steel Corporation that he: 

“wrote a personal letter and asked him, I said that 
Admiral Conard seemed to be taken care of and I 
seemed to be taken care of, and that Mr. Reily who had 
probably done as much or more in the thing than we 
had—I think I asked him very facetiously how, when, 
where, what and why he was going to be take care 
of. He wrote back and said that inasmuch as he had 
directed Johnston, Lemon & Company to Tobey & Com¬ 
pany, that he assumed that Johnston, Lemon & Com¬ 
pany would take care of Mr. Reily.” 

No objection was made to the testimony and no motion 
was made to have it striken (App. 80). 

On cross-examination of the defendant Johnston, the de¬ 
fendant was cross-examined at length as to the Sisto letter 



and during the cross-examination the letter was read |and 
gone over fully. (See App. 132). The cross-examination 
and reading of the letter at time of cross-examination \^ere 
made without objection. 

It follows that even if the Court on proper application 
had excluded the Sisto letter of November 18, 1940, as sub- 
stantive evidence or as tending to contradict Sisto’s deposi¬ 
tion, the letter or other like evidence as shown would have 
been before the jury. Assuming without conceding tjhat 
it was error to admit the letter, the admission was harm¬ 
less and on appeal can and should be disregarded. The 
Federal courts have so held since the adoption of the Fed¬ 
eral Rules of Civil Procedure. In Woods v. Gettelfinder, 
108 F. (2d) 549, the Court stated: 

i 

Defendants introduced a witness, Langford who after 
giving his experience in such matters, testified that 
from his examination of the wreckage, the Chevrolet 
was traveling at the rate of about seventy miles ^er 
hour. Again there is a conflict in the authorities as 
to the admission of such evidence. . . . However, that is 
immaterial in this case. There was other evidence to 
show that the Chevrolet was traveling at an excessive 
rate of speed from which the jury could have properly 
formed their own opinion. The evidence could not hajve 
affected the substantial rights of the plaintiff. On ap¬ 
peal, its admission may be disregarded. Rule 61, Ruljes 
of Civil Procedure, 28 U. S. C. Par. 39. 

See also ( American) Lumbermens Mutual Casualty C\o. 
of Illinois v. Timms <& Howard, Inc., 108 F. (2d) 497; 
Virginia-Carolina Tie Wood Co. Inc. v. Dunbdr, 
supra. I 

I 

I 

Rule 61 of the Federal Rules of Civil Procedure is de¬ 
claratory of the law recognized in Federal Courts before 
the adoption of the present rules. As stated by this Court 
in Patten v. Pinkney, 60 App. D. C. 224, 50 F. (2d) 898: | 

“The question raised by the proponent’s objection to 
the testimony of witness John W. Green, to the effect 
that Mr. Patten, the executor, had told witness that the 
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blanks ‘were filled in a few weeks afterward’, is not 
free from doubt. But this evidence was cumulative 
only, and if it were stricken out the remaining proof 
would nevertheless establish the facts upon which the 
court’s ruling was based. We do not regard the ques¬ 
tion as controlling in this appeal. ’ ’ 

Equitable Surety Co. v. National Capital Bank, 278 Fed. 
1002, 51 App. D. C. 289, ruled on the point raised here: 

Moreover, as already intimated, the substance of these 
letters had been brought to the attention of the Court 
through the cross-examination of Mr. Hurley, so that 
appellant could not have been prejudiced. 

In this connection the point is made that the verdict is 
supported by substantial evidence irrespective of the letter 
and should be permitted to stand on this basis alone. Plain¬ 
tiff testified that prior to his employment by defendants he 
had expended much time to effect a deal of some kind in 
connection with Barium Steel. Following his employment 
by defendants, he continued his efforts. In conjunction 
with Milburn, he tried to effect a merger of Barium Steel 
with another company (App. 26) and when this failed a 
company was formed to lease the Barium plant for a year 
(App. 27). 

The graphic evidence of the relationship of plaintiff and 
defendants in their association is shown in the attempt to 
lease the Barium plant made by plaintiff. When the pro¬ 
posed lease was drawn, plaintiff carried the lease agree¬ 
ment to Sisto in New’ York and obtained from Sisto a letter 
addressed to Johnston, Lemon & Company, whereby Sisto 
agreed to pay to defendants a certain percentage if a sale 
or lease of Barium Steel was made (App. 34). This evi¬ 
dence taken in connection with a letter written by defen¬ 
dants on February 28, 1940, to Sisto referring to Reily’s 
work (App. 35) amounts to an acknowledgment by de¬ 
fendants of plaintiff’s association with them in working on 
the Barium deal and which efforts were finally culminated 
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in defendants being named as co-underwriters in the under¬ 
writing. 

Defendant Johnston contended that plaintiff was not en¬ 
gaged in trying to make a deal with Barium Steel as de¬ 
fendants’ representative (App. 127), but the fact that plain¬ 
tiff’s expenses in connection with the Barium Stainless 
Steel Corporation were paid by defendants is an admission 
or acknowledgment by defendants that plaintiff’s efforts 
were on their behalf (App. 103). The receipt for plaintiff’s 
expenses in connection with Barium Steel (App. 103) bear¬ 
ing date of March 4, and March 5, read in connection with 
Sitso’s letter of March 5 (App. 34) obtained by plaintiff 
from Sisto while plaintiff was in New York is practicality 
conclusive of plaintiff’s contentions in the case. 

Plaintiff’s testimony showed that he and Milburn initi¬ 
ated the arrangements whereby Tobey & Company under¬ 
took to refinance Barium Steel and to bring defendants in 
as co-underwriters. Plaintiff and Milburn had contrived to 
bring Admiral Conard to the Barium Steel board (App. 
37, 38). Sisto at that time found it necessary to have .Ad¬ 
miral Conard to remain on the board of directors and to 
have Milburn to agree to come on the board in order to 
have Tobey & Company to refinance the corporation. To 
accomplish this, Sisto called plaintiff and requested hpn 
to try to have Admiral Conard and Milburn to cooperate 
(App. 39, 40). This was the decisive requirement as! a 
prerequisite to Tobey & Company taking over the refi¬ 
nancing of the corporation. This was further discussed 
in a meeting between Sisto, plaintiff, and Milburn in N^w 
York in October of 1940 (App. 41), and it was at this meet¬ 
ing that Sisto assured plaintiff that as compensation for 
his services, he, Sisto, would permit defendants to par¬ 
ticipate in the underwriting (App. 41). This meetin T g was 
followed by another conference between the same parties 
and Tobey & Company, but at this meeting, defendant 
Johnston was present (App. 41, 42, 43). At this meeting, 
defendants were granted 20% of the underwriting qf 
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Barium Steel (App. 43). The official prospectus of Barium 
Steel bore out plaintiff’s testimony in all respects (App. 
44, 45, 46, 47, 48). 

V. 

Defendants Did Not File a Motion for New Trial in the 
Court Below. The Right of Appeal was Waived by 
Failure to File a Motion for New Trial. 

There appears to have been no decision under the rules 
of Federal Procedure as to whether or not a motion for 
a new trial has to be filed in an action tried before a jury 
before an appeal can be taken. The Rules do not clearly 
indicate if a motion for new trial must be filed. Under 
Rule 46 and Rule 49 of the Federal Rules of Civil Procedure 
it would appear to be the intention of the rules that the 
trial judge should be apprised of the error complained of 
and that all efforts should be exhausted to cure any errors 
in the trial court before the right of appeal should be exer¬ 
cised. 

For the reasons stated, the point is reserved and made a 
basis of the plaintiff’s objection to the defendants’ appeal. 

CONCLUSION. 

All the evidence in the case pointed to certain conclu¬ 
sions : 

1. The plaintiff’s efforts brought about the selection of 
defendants as co-underwriters in the refinancing of Barium 
Stainless Steel Corp. The substantial evidence on all the. 
testimony revealed that plaintiff’s constant and untiring 
efforts culminated in defendants being brought in as co¬ 
underwriters. 

2. The jury’s finding that plaintiff had an understanding 
with defendants to be paid one-half of the profits he might 
earn for defendants and that he had enabled defendants to 
earn the underwriters commission was based on substantial 
and competent evidence. 
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* 

3. The Sisto letter was properly admitted, and in any 
event, no proper objection was taken to its admission fnto 
evidence. Without the Sisto letter, the evidence showed 
that plaintiff’s efforts had made possible the defendants’ 
earning of the underwriters commission and that he was 
entitled to one-half of such profits. 

It is submitted that the finding of the jury should not 
be disturbed and that the judgment of the lower court should 
be sustained. 
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Louis Ginberg, 
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